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it he has had the affiſtance. | 
ught to think himſelf a Stateſman, and, who 
ade 100 Went able to think himſelf a miniſter,” 
and to-whom I ſhall only ſay, as he Joves.a 1 


JA Jane Ligar, fruſtraque animis elate ſuperdis, phi 
; wot Nequiequam patrias tentaſti lub icus artes. gl 8 
5 hall not diſpute the knowledge orabiley © dee of: the 
one as a dexterous Common-lawyer, er of the other as a 
verſatile Logician; and as to public integrity, they need fo 
Jue ed, that it eee the _— 
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(6) 
of paſtimes in any man to urge a ſylable upon cat head | 
concerning either; altho* I dess that rv! 
during the laſt rebellion, wquld never in his pub 
venture to call the rebel army any other than * * Hich- 
land Army, for fear, I preſume, of ſpoiling his fortune, 
in caſe it ſucceeded. The Attorney, however, has ven- 
tured to aſſert in print, what I do ne remember to have 
heard any one gentleman avow in parliament, and for that 
reaſon, among others, has attracted mynot ice and indignation. 

Indeed, the diſcourſe of late has run ſo much 
upon libels, warrants, and reſolutions of parliament, that 
every body's thoughts have been turned to theſe points. 
Now, I do not think myſelf at liberty to ſcan the pri- 
vate actions of any man, but have a right to conſider the 
conduct of every man in public; and to approve. or to con- 
cons his doings as they appear tome to Weben Fiher | 
| oy of good of the hurt of his country). 
. ing of England may be conſidered in two rhe; 

228 in : 97 5 9 or private capacity. In che latter he 
may, as 4 man, indulg e his own humour, in the eſtabliſn 
ment of his houſhold 120 the choice of his immediate ſer- | 
| 1 ants. But in the former, he is . creature of po- 

ty) his crown, his power; and his rende are dees 
from and cixeumſcribed by act of parliament. He is in- 
deed the firſt in rank of the three independent parts of the 
8 and the executive hand of the whole; but rm 


Siler arts hp to pt a proper poke and ge 
of idea with re be 55 to the crowned head, the royal nate 
troduced 1 into any queſtion of public tran- 


Kar can do m0 wrong; as doing nothing of ' himſelf, but 
every ning bf) the advice of his council and miniſters. 
The ſpeeches from the throne ; treaties of peace and war; 
the application of public revenue ; appointments to offices 
in the ſtate ; the direction of crown-proſeeutions ; and, in 
a word, every other act of government muſt be always 
debated, queſtioned, and blamed as the acts of the mini- 
| er. As nothing can be done in à limited monarchy, 
but what ſomebody is to be acrountaile for it, ſo o_ 

miniſter 


miniſtef in his department is to be reſſ 


£5 


fora @atihis peat: co ot our fiat © gt api 
There is no inſeparable connection between a miniſter 
und the Sovereign. The latter is not, by the duty of his 
office, to ſupport any one man againſt the general ſenti- 
ments of his people; and of courſe, whatever is ſaid or 
written againſt the adminiftration, is not to be regarded as an 
attack upon his throne. Indeed, were it otherwiſe, no 
act of a miniſter could ever be arraigned, and no liberty 
of the preſs exiſt ; for, every inquiry, and cenſure in 
print, would be ſowing ſedition, if not high treaſon, in 
ron er WT I hs 11 
By the old conſtitution, and afterwards by | 
Charta, no man could be put upon his trial for any of- 
fence, until a grand Jury had found a. bill of indictment, 
or, of their own knowledge, made a preſentment thereof. 
By degrees however, and by virtue of particular ſtatutes, 
crimes againſt the peace became preſentable by conſerva- 
tors or Juſtices of the peace. In proceſs of time, miſ- 
demeanors came to be proſecuted by an information filed 
by the King's coroner or Attorney, that is, the maſter of 
the crown office; and this was conſidered as the preſent- 
ment of the King. A petty jury was afterwards to ty 
the truth of every ſuch indictment, preſentment or infor- 
mation. But, Henry the 7th, one of the worſt Princes 
this nation ever knew, procured an act of parliament 
which, after reciting many defects and abuſes in trials by 
jury, and pretending a remedy for the ſame, gives a ſum- 
5 „ to certain great officers of ſtate, calling 
to them a biſhop,” to ſummon, try and puniſh, of their 
own mere diſcretion and authority, any perſons who ſhall 
be accuſed of the offences therein very generally named 
and deſcribed. ' In ſhort, the court of ſtarchamber is, by 
this act, fo enlarged in its juriſdiction, that it may be ſaid 
to be erected, and both grand and petit juries in crown 
matters are in great meaſure laid aſide, as the Attorney- ge- 
neral now brings every thing of that ſort before this court, 
which, by its conſtitution, never can make uſe of either. 
In lieu of an indictment or preſentment of their peers, 
people of all degrees are put on- their trial by a charge 
framed at the pleaſure of the Attorney- general, called an 
information, and filed dy him without even the ſanction 
of an oath; — Pres decide thereon maſt 
| 2 . con- 


— . 


2: ͤò 
. conſcientiouſly, but, as moſt true courtiers would with'to 
do, without the intervention of a jury. The faces of the 
Jubje&t are ſo ground by this . ing, that every body 
at length is alarmed, and the people in ſtruggling with the 
 -crown' happening to get the better, the patriots of the 
time ſeized an occaſion, towards the latter end of the 
reign of Charles the Firſt, to extort from that martyr to 
obſtinacy, an act for the abolition of this moſt oppreſſive 
juriſdiction. But, by ſome fatality, the Attorney · general's 
information, was overlooked and ſuffered ſtill to remain, 
and the uſe that is now made of it every body knows. It 
is reported, however, that my Lord Chief Juſtice Hale had 
ſo little opinion of the legality of this kind of informations, 
that he uſed to ſay, If ever they came in diſpute, they 
could not ſtand, but muſt neceſſarily fall to the ground.” 
It was alſo long thought, they could only be filed where 
the King was immediately concerned, and ſo the old books 
ſay; but, it is now oertain that they are not limited by 
any thing beſides the diſcretion of the Attorney- general, 
who is an officer of the Crown, durante hene placito, and 
not upon oath. They may, in time, become an or- 
dinary engine af Adminiſtration, as much as any Gazette 
or common Courier. Indeed, the ſecreſy, eaſe and cer - 
tainty of laying a man under a heavy proſecution in the 
Crowen- office, without any controul, by this mode of 
information, are what render it much more formidable 
than the common, regular information, which can now 
only be filed by virtue of a ſtatute paſſed ſoon after the 
revolution, upon the Proſecutor entring into a recogni- 
:zance and by leave of the King's Bench, after a public hear- 
ing in open court. Indeed, there is this very dreadful 
circumſtance attending, the Crown never pays any coſts; 
ſo that it can harraſs the peace of any man in the realm, 
and put him to a grievous expence, without ever trying 
the matter at all. Indeed, the coſts of the Crown- 
_ office are ſo enormous, that any man of middling cir- 
. cumſtances, will be undone by two or three plunges 
there. | Moſt Bookſellers and Printers know this very well, 
and hence ſo fe of them can be got to publiſh a ſtricture 
anni... „ 
It is a power that is, in my apprehenſion, very | 
alatrming; and a thinking man cannot refrain from ſur- 
prize, that a free people ſhould ſuffer ſo odious a preroga- 
2 23 tive 


IT 61H) 85 
tive to exiſt. It has been, and may moſt certainly be again, 
the means of great perſecution. In truth, it ſeems to be 
a power neceſſary for no good purpoſe, and capable of be- 
ing put to a very bad one. e nen a man may 
doubt whether a Grand Jury in times of violent party, 
would always find a bill of indictment or preſent, yet 
there can be none but that a Court of King's Bench 
would grant an information, wherever it could, b 
Adminiſtration, be applied for with the leaſt foundation. 
It is ſtill more wonderful that, ſince this prerogative is 
endured, there has been no act paſſed to ſubject the At- 
torney- General, provided he did not purſue his informa- 
tion, or upon trial was nonſuited, or had a; verdict 
* . to the payment of full coſts to the party 
Ibis very game was Syed with a late Vice-Chancellor 
of Oxford, when L. H. was of the Cabinet, and at 
the head of the law. The Attorney General filed an in- 
formation ex officio, and, after putting the Doctor toa vaſt 
expence, entered a nolle proſequi. Soon after he filed an- 
other information for the ſame offence, and, when a like 
expence was incurred, entered another nolle proſeguz. In 
ſhort, this politico- legal game was had reſort to, becauſe 
there was no evidence to convict, and was dropped and 
renewed in order to oppreſs, to the extreme charge of the 
worthleſs Doctor, and to the infinite diſcredit of a mode- 
rate King. During the reign of this Law- Lord, the ſame 
Star- chamber weapon was frequently brandiſhed, like A.- 
duſa's head, to terrify and benum individuals. A ſecret 
and efficacious method of preſerving the peace ! Many an 
uſeful publication has been nipped in the bud by an infor- 
mation ex officio'(that great ſuppreſſor of truth) and by 


the gripe; of its executioner, (that enemy to light) the 


meſlenger of the preſs. An information has been frequent- 
1 filed, and the miſerable object of it awed into giving 
ecurity for his future behaviour, without any legal ground 
for either, or ſerious deſign of proſecution; and in thi 
ignominious ſtate of apprehenſion and bondage has he been 
bs for years together, without either being ever with- 
rawn. 5-3 4,5 , d a 
The oppreſſion, however, can go no farther ; for, if 
that trial proceeds, the ſecurity of Engliſhmens rights, a 
Jury muſt be called in. Some late ſtatutes, MEAT Er ( 
| Pe MT PL — 


-Hould juſt NOI articular inſtances hive"givan' a 

ſu and find} juriſdiction to Juſtices of the Peace, 

bo matters of Exciſe," Game, &. where the proceedings 

and decifions are arbitrary, vexatious and partial enough'[ 

dekere 73 but this does not reach to fuch a length ns to en. 
boos perhaps, the Conſtitution itſelf. | | 


here is no offene which is oſtener proſecuted by * 


* 0, than a libel.” Now, 


ere be Rec tion, and percharice ſome ſince,” babe 


ſafd that, in law, a 1 be a liel, whether the char- 
— it be true of ft e, agairiſt a good or a bad man, the 
moving ar the dead; may, that the truth of it is even an 

-apgravation of the crime: that every Abel is, by eonſtrue- 
tion of law, even againſt the peace; and (in very late 
times) that it is an actual breach of the peace; and 
llst laſt) that ſecurities for the good behaviour may be de- 

manded of any man, charged with being the Author, 


Printer or Publifher. After all, I do not yet learn by what 


certain ſigns one can know whether any particular pam- 
Lev nad will induce any body to commit a breach of 


e the doctrine of informations, that they have been 
very aſtute in the forging of chains for mankind. No- 
thing, indeed, can be added but the revival of a poſition, 
to be met with likewiſe i in ſome few'caſes before the'Re- 
volution. that — is only to try the fact of publication, 
and muſt leay intention of the words to the Court, 
*or their conſtruction;; 'unleſs, indeed, it could be contri- 
ved to get rid of Juries intirely, that i is, to eſtabliſh in 
perfection the Star- Chamber ane w. Already, almoſt any 


ching that a man writes may, by the help of that ufeful 
aud ingenious key to conſtruction, an beds, be en- 


"plained to fcandahze Government, and of couffe- be à li- 
bel; and could the laſt mentioned impediments be totally 
removed, inſtead of being * now and then got the bet- 


ter of by the dexterity of a udge, no writing — 


could poſſibly eſrape donviction. e 
However, it is only in conformity with common par- 
lance, that I ſpeak of ow and fact in libel as diſtinthings; 
to myſclf they appear to be ihſeparably united. For,, a 
eriminal profecution and trial can only be had for a crime ; 


now the mere pie publication of * thing not 1 — 
there 


peace. 
I' think one may ſay of the Leyen whit" have Git 
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er a. licenſer] is nd orime at all; ab 
ublication 1 What is falſe, ſcandalous and ſeditious, 


= A te crime 4 2 on, 3 to de w | 
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very matter. For, it — on i „eee 


ceſſary for the Crown-Pleader to ſet forth ſpecially ſome i 


paſſiges'of the paper, and to charge it to he a falſe, or 


malicious libel. Now, this would never be done by che 
Law: Pleaders, ſubmitted to by the Attorney -General, or 
endured by the Ju es, if it was not eſſential to the "oj | 
2 the. proceeding, The King's Bench, in grant- 
information, only act like a Grand Jury in finding 

a bill of indictment, and in effect ſay no more than this, 
That, Jo far as appears to them, the paper charged ſeems 
to be a libel, and therefore the perſon accuſed ſhould be 
put upgch his trial beſore a Jury, whoſe buſineſs it will be 
ta enter thorougbly inte the matter, hear the evidenee ex- 
amined, and what the Council can ſay on both ſides, and 
form, à judgment upon the whole, which, after ſuch 4 
diſcuthon,. it pi ha ii far any men o common 
underſtanding to do. Whether the contents of the paper 

be true or falſe, or bees is a fact to be ſy 
from circumſtances, as much as whether'a' treſpaſs. be 


wilful or not, or the killing of a man with malice fore- 


thought. Whether any act was dane or any word 
„ Poken. in ſuch or ſuch a manner, or with ſuch or ſuch 
an intent, the Jurors are Judges. The Court is not 
G. . Judge of theſe matters. Which ate evidence to prove or 
<« diſprove the thing in iſſue. This is our law, both in 


civil and criminal; trials; altho' the latter are by far the 


moſt material, becauſe what affects our perſon, liberty or 
life is pf more conſequence. than what ee affect our 
N 

Were 1 themafore s; 3 Lihould wi W N ame 


| citly. or upon truſt, in this reſpect, from any man, but 


ſhould endeavour to form my own judgment of the mat- 
ter as an impartial Juror, and not as a: Stateſman : plain 
truth and fact, and common ſenſe, and nat political con- 
venience, far-fetched: inference, or ingenious inuendo, 

proper ait and intent of my oath by the law 
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e be haz broupit him into the-Coure which was 25. 


againſt it for-being a tu 


_ 28 damage muſt — and proved. Other- 
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of the land. (6 The verdi& itſelf is not an act miniſtertal, 
but A where: he Ju Re it accordi i& to 
<< the beſt of their judgment, they are not finable.” They = 
<< can only be puniſhed by attaint, that is, by another 


40 Jury, where it ſhall be found chat 'wilfully they gave a 


* verdict falſe and corrupt. Indecd, were this not fo, 
they would be but mere ecchos to ſound back the'plea- 
e ſurè of the court. Wherens Jadges cannot refuſe to 
receive a Jurys v ? t. 
+ The ſtrict law I know? i 'ptetendel! to "OY tle: hs 


truth of the matter aſſerted is nd defence againſt the 


charge of its being a libel but that is a point which 1 
ſhall never be prevailed upon to receive as law, from the 
authority of any man whatever; and much the leſs fo; ſor 
the faſhion now introducing (bor the firſt time ſince the 
Revolution) of — — after the Au- 


thor is known, which breaths a ſpirit of perlscution (I 


may ſay of eruelty) hardly to be endur edle 
The ſtatutes againſt Slander and Senndabem- magnatum, 
(namely the 3d „I. 2d and 12th Rie. II.) direct only 
that he Who ſhall be fo hardy to tell or publiſti any falſe 
news or tales, whereby diſcord or ſlander may grow 
between the King and his le, or the great men 
of the realm, ſhall be taken and kept in priſon until 


Y $8 £2 


„Author of the fal... n eee, 
If an Attorney-General bd it neceſſary in) e to 


| charge a paper to be — in order to render his infor- 


mation againſt it, as a libel, legal; and that His-informing 
14475 would not only be ridicu- 
tous, but bad in law, be ſhould prove it to be falſe, or 1 


would never upon my oath find it e be fo, let what mea- 
ſure or what magiſtrate ſdever be the object of it; in rea- 
lity, it would be abſurd-to do otherwiſe. Indeed, the 


diſtinction between words ſpoken and words vyritten is mof 
curious. For no criminal proſecution lies for words 
ken, and none are even! actionable in themſelves that do 


not impute a erime; tlieir truth may be pleaded in juſtifi- 


cation, no inuendo i is permitted, a Jury aſſeſſes the da- 
mages, and no greater coſts than damages can be reco- 


vered. The calling of names and uſing of abuſive lan- 


guage, is not actionable at all, and to ground an action 


ways 


—» 8 
ee arcs = 
mitted- to paper writer A y | 
vr informed avainſt, is admitted to 1815 
juſtification," and, if found guilty, may be 3 and cor- 


pordly n= 2s the King 'r-Bench Judges ſhall 


1 truth, th „ in libel , "ſhould not o en 
the Words to fr e, but likewiſe ſhew, either the 
nature of the paper itſelf, or from excernal proof, that it 
was walten as Far as falſe, or 1 would acquit the defen- 


not —— 1 ewenty other « 


upon this ingle- 
orgy) tt having made Perky his Se nee rg 
3 cont ee ena | 
; ta the author had publiſhed ſuch an uatruth, 
Simon faime ſupported fim in It, ard hould 
. or condemn him accordingly ; for, common Sj 
has been reſolved to be a good ground of accuſation. * | 
Nr al, rey 
to the Jury, ty at 
—— Jy akon fied; and if hey Jo dn 20 
h 8 of a li if they do 
it is . the — of the King s- Bench afterwards to 
determine that the ſame was no libel. Therefore the 
charge both of the falſehood and the malice of the 
accuſed, as well as the fact of publication, - ſhould be 
made appear, or the Author and Publiſher ſhould be ac- 
quitted. The very ſtatutes againſt. ſlandering py men 
9 puniſh falſe news and tales, Horrible and falſe lies. 
jane Powell, in the trial of the ſeven ps, ſpeak - 
ing of their petition, which was charged as a libel, in the 
information, ſaid, ** To make it a libel, it muſt be falſe 
and malicious, and tend to ſedition;ꝰ and declared, 
As he ſaw no falſehood or malice in it, that it was no 
bel.“ The other three Judges, it is true, were of a 
different opinon ; but their opinion has ever ſince been 
s eee and his in 125 utmoſt veneration. gs 


=p 


* 


0 „ * , * ** N 4 
" "ry R * 9 l n 
* N * a . 
of 
„ 
5 y 
; Uh: p 152 


£ 


ve ? If you write ſuch 93 O08 as you. are — 
it lies upon vou to prove them true, at your 
and a man runs riſk enough in being forced to 
„Mr. Hawl, e upon the 
* VAR the ma tter. in iſſue, 1 Is 01 Fry a nature, as 
indictment or information will lie for it 

1 170 jr bt it is worked up. by ſpecial aggravations into 


| T3 matier.of damage OT. crime, as, as, that it. was; done to 
« feangali ⁊e the government, raiſe edition, affron auths- 


14 rit),, or. the like, or. with ſuch or ſuch an evil intent: 
5 theſt aggravations, or ſome overt act to manifeſt ſuch 
© il ga, b not made out in evidence, then ought the 
wt Jury to fi nd the party Nat Guiliy. And if a Jury ſhall 
<< retuſe. to find that ſuch. an act was done Falſhy feanda- 
& louſly,. maliciouſly, with 15 intent to vaiſe ſeditiam, de- 
4 , ee e or the like, their mouths. are not 
. tor: be. ſtopped,, or thats, conſciences ſatisfied,. with the 
: 4 Court's tellin ing them Ln haus nothing to do toith that, 
= 25 aul) matter of form or matter Ay Jan 2 only 
ta examine the. ſuct, whether he Joke, ſuch writ 
uch a book, ar theilike.: for, if they 2 igno- 
| 92 take this for an anſwer, and bring in the priſoner 
„ tho' they mean of the nated fact only, yet 
16 wy Jerk recording it demands a further confirmation 
<«, thus; Then you ſay D. is gui 2 of. the treſpaſs or miſde- 
ay meanor in manner and form as be ſtands indicted, and ſo 
5 you [ay all ? And the verdict is drawn up, The Furors 
on As Jay, upon their aalbs, that D. malicioufl „ in contempt 
c © of the King and the government, with an intent to. ſean- 
6 dalize the Adminiſtration af Fuſlice,- and to bring the ſamg 
<< into contempt, or to raiſe. ſedition, ; & c. (as the words 
0 were laid) ſpake ſuch, words, publiſhed ſucb a book, ar did 
<6 ſuch an at, againſi the Peace of our Lord the King, vis 
40 crown and dignity.” 2} 51. 
ſides, there is a e tende of abate, mo- 
went to a free people, Why a, Jury ſhould of themſelves 
8 determine. whather any thing be or be not a libel, 
is. this, chat ninety-nine times out of an e theſe 


5 in- 
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| every other: liberty. beſides, No man. that di 
measlures of a cf would venture:to-diſeufs the — 


| — 1 
3 RON! nor did I, 7 


PTY 


uformat —— public des we ve a diſpute benen the 
miniſters e people 3 nmz, confeicneey; this 

- very.Gircumſtange bas made our retain; to 
themſelves the power per oo — the law and the 


fact with raſpect to libels, altbo they waved or csdedo 


Js the of, d the law in Rother 
joerg ro, Haring quired in the yon — fared 


of 2 ——— he pleaſes 8 

e abah were refolved not to part with the prerogatiue 
ol Judzing finally upon the matter them ſelves j and, in 

my ae, opinion tad they dune: ſo, we ſhould, Jong be- 
fore this, nut: only have loſt the: liberty of che preſa, — 


or conſequenee af them. No man would venture 40 utter 

5 — 2 print againſt any Toner of 3 ande much 
againſt any royal prerogati r 

He would be ſure to be 

. and to be fined, 


r I . | * | 
not a — when — a ee 


pliance with Adminiſtration: would deprive a Judge | 
livelihood, and raiſe the indignatian.and — — * the 


Crown. Judges are now for life, and a noble ſecurity it 
is; and yet, unleſs: one could inſure them from the oom 
mon failing of mankind, from ambition, the deſire of 
promoting their children, or, if they have no children, of 
providing: for. their nephews, one may eaſily — yg 
ſome influence may Alke plage gen in a Judge. 
But it js became wp ge than evet, that the A 
a retain the privilege of determining the law and 
the fact, relatiue to libals, becauſe their repreſentatives 
have lately; by 4 reſolution declared, that 


of 
Parliament does not extend to the ta 720 4 libel. 2 


always in an error upon this head before, which I was led 
into by old caſes. M notion was not taken · up in conſe- 
made. by the.” preſent Court oſ 


(6516) 
Sun ſenſe of the matter; but I was fixed in the öpinlon 
by the authority of that great lawyer Lord Chancellor 
Egerton, who, after having held the great ſeal for fourteen 
years, with greater reputation than any man before him, 
10 a ſolemn argumeit which he delivered in the eaſe of 
-the Poff-Natd, and which he afterwards publiſhed himſelf, 
upon a ſtrict review, and with great deliberation, (ſo that 
it is uncontrovertibly his opinion) has laid down the fame 
doctrine, and cites particularly the old detertninatioh made 
by the Judges in the caſe of Thorpe. His Lordſhip there 
ſays, Then let us. ſee what the wiſdom of parliaments 
in times paſt, attributed to the Judges opinions declar- 
ed in parliament, of which there may be many exam- 
& pes. In the parlament annò 37 H. 6, in the vacation 
the parliament being continued by prbrogation) Thomas 
188. . Aer, 3 5 — in a thouſand 
pounds damages, in an action of treſpaſs brought againſt 
him by the Duke of York, and was committed to priſon 
6e in execution for the ſame. Aſter, when the parliament 
as re- aſſembled, the Common made ſuit to the King 
%% and the Lords, to have Thurpe, tlie Speaker; delivered, 
for the good'exploir of the parlament; - whereupon "the 
Duke of York's counfel! declared the whole ' cafe at 
e large. The Lords 'demanded the opinion of the Judges, 
256 whether, in that caſe,: Thorpe ought to Be delivered 


ut of priſon by ptivilege of [parliament :' the Judges 
K . anſwer, That they ought not to determine 
the privilege of that iHigh Court of Parliament; but, 
for ihe declaration of proceeding in lower. Courts, in 
caſet where :writs:of ſupotſedeas for tlie privilege of the 
:< parliament be brought unto! them, they anſwered, 
That if any perſon that is a Member of Parliament be 
:*© arreſted, in ſueh caſes as be not for treaſdn or felony, ar 
*< for . ſurety of peace, or condemnation had before che 
4 parliament, it is uſed that ſueh perſons he releaſed, and 
„ may make Attorney, fo as they may have their freedom 
“and liberty fredly td. attend the parkliamemt! ? 
The Lords, in the following reign} moſt ſelemnly ra- 
[tified this doctrine, in the famous cafe of the Earl af 
Arundel, by a reſolution mins canthvditente;;' and then 
preſented to the Kinz; the following remonſtranee, May 
0 it pleaſe your Maſeſty, we the Peers of this your tealm, 
t now aflembled in, parliament, finding the * 
R E 8 Yr 


n 
46 Arundul abſent from — that ſometimes in this 
«« parlianjent ſat amongſt us, his preſence was therefore 
„ called for; but, hereupon a e was delivered unto 
us from your Majeſty by the Lond Keeper, that the Earl 
„ of Arundel was reſtrained for a miſdemeanor, which was 
16 perſonul to your Majeſty, and had no relation to matter 
of partiament': this meſſage occaſioned us to enquire 
into the acts of our anceſtors, and what in like cafes 
t they had done, that ſo we might not err in any duti- 
ful reſpect to your Majeſty, and yet preſerve our right 
and privilege of . parliament-: and after diligent ſearch 
both of all ſtories, ſtatutes and records that might in- 
_ form us in this caſe, we find it to be an undoubted 
* right and conftant'privilege, That no Lord of Parlia- 
66 ment, fitting in the parliament, or within the uſual times 
of privilege of parliament,” is to be impriſoned - or re- 
“ ſtrained (without ſertence or order of the houſe) — 
* it be for treaſon or felony, or for for ref no e 
rity for the peace'; and to ſatisfy ourſelves the better, 
„% we have heard all that could be alleged by your Ma- 
4 Jefty's learned Council at Law, that might any way in- 
os ee cn of the Peers, and to all that 
<< claim be ſhewed and àlledged, fo full karipfastion has 
| = been given us that all the Peers in parliament, upon the 
4 queſtion made of this privilege, have una' voce conſented 
that this is the undoubted rig t of the Peers, ons Mint. 
$6 ably has been enjoyed by them. 
Now vchat my reaſoning from ſuch premiſes muſt ws. 


| may de eaſily gueſſed. It was thus: Members are clearly 


| intitled to Privilogs in all miſdemeanors, for which ſureties 
of the-peace cannot be demanded. But, ſureties of the 
peace cannot be demanded but in actual breaches of the 
peace. The writing of any thing quietly in one's ſtudy, 
and publiſhing it by the preſs, can certainly be no actual 
breach of the peace. Thereforez. a Member who is only 
oharged with: this, cannot thereby forfeit his Privilege. 

I thought that no common man would allow any writ- 
ing or publiſhing, eſpecially where extremely clandeſtine, 
to be any breach of the peace at all; and that none but 
lawyers, on account of the evil tendency ſometimes of 
ſuch writings, had ir t them, by conſt ructian to be 
deemed fo. I had no idea that it was paffible for an 2 

wyer, however ſubtle and metaphyſical, to 1 


(n)) 
far 2s to dedide mere authorſtip, and publication by the 
preſs, to be an actual breach of the peace, as This laſt 
ſieemed to expreſs, ex vi termini, ſome poſitive bodily in- 
jury, or ſome immediate dread thereof at leaſt; and that, 
whatever a challenge, in writing, to any particular might 
be, a general libel upon publie nieaſures, could never be 
conſtrued to be ſo. And I knew it was not required of 
ö any one in matters of law, to come up to the faith of an 
f orthodox divine, who, in incredible points, is ready to ſay, 
47} | Credo quia impoſſibile 91. Nn n, ß 
i! Indeed, I had originally conceived, upon-a much larger 
| ſcale of reaſoning, that freedom ſtom arreſt for a libel was a 
vi privilege incident and neceſſary to the Houſe of Commons, 
| | becauſe it was a ſafe-guard againſt the power of the Crown, 
in a matter that was almoſt always à diſpute between the 
miniſter and the ſubject, and no more than a natural ſe- 
eurity of perſon for an independent part of the legiſlature, 
| againſt the arbitrary procecding of a King's officer, in the 
I}: leaſt aſcertained of all imputable offences. But this point 
if has been lately cleared up to the Contrary in St. Stephen's 
| chapel, upon a debate of two ſucceſſive days, the laſt of 
5 Which continued from three in the afternoon till two in 
; the morning. And, I lament my not hearing a 
very long, refined and elaborate ſpeech of a certain candid 
| | lawyer, the product of family learning and patriotiſm”; 
nor the ſiner wove oration of à great juſticiary ; which 
have been highly celebrated and were made at different 
times and places, in order to eaſe peoples minds of ſuch 
; chimeras as mine, and to convince the impartial part of 
mankind, that a, libel is not only an actual breach of the 
ö peace, but ſcarcely diſtinguiſhable in a court - lawyer's un- 
| derſtanding from treaſon itſelf.” | Nevertheleſs, the Com- 
mons of England at large, having come to na new compact 
or ſurrender of ancient privileges, ſtill poſſeſs their old right 
of beipg judges af the law in lib. 
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T_cannot help adding too, with regard to pledges for 
good behaviour, that, in — they are not 
demandable by law in the cafe of a libel, before conviction ; 
4 for this miſdemeanor is only made a breach of the peace 
{ E at all, by political conſtruction, nothing being an actual 
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| reach of the peace, but an aſfault or battery, the doin 


 {(-#9)) 
or attempting to do ſome bodily hurt. Now, ſurety for 
the peace is calculated as a guard from perſonal injury: 
and articles of the peace can only be demanded from 'a 
man, who by ſome poſitive fact has already broke the 
peace, and therefore is likely to do ſo again; or where 
any one will make poſitive oath, that he apprehends bodily 
hurt, or that he goes in danger ot his life. The articles 
which are every day exhibited in the court of King's 
Bench, are always for the prevention of corporal damage. 
No caſe is ſo common as that of women exhibiting articles 
of the peace againſt their huſbands; now, I do not be- 
lieve, that if any wife was to allege, as a foundation for 
ſuch articles her huſband's having wrote a libel againſt 
her; let the libel be ever ſo falſe, ſcandalous and malici- 
ous ; that Lord Mansfield -would make the huſband find 
ſureties for the peace, or for his future good behaviour on 
that account. Another reaſon which ſtrongly weighs with 
me is, that the writers upon bail, or the delivery of a 
man's perſon from priſon, never mention ſureties for the 
behaviour, in any caſe of a libel or conſtructive breach of 


the peace; and yet it would have been material for them 


ſo to have done, if ſuch ſecurity muſt be given before a 
man eould obtain his liberty. My Lord Coke has wrote 
an expreſs treatiſe upon bail and mainpriſe, and confidered 

the writs de homine replegiando, de odio & atia, and 
Habeas Corpus, and yet it is plain he had no imagination 


of the thing. He ſays, Bail and mainpriſe is, when 


a man detained in priſon for any offence for which he 


is bailable or mainprizable by law, is by a complete 


Judge or Judges of that offence, upon ſufficient ſure- 
ties, bound for his appearance and yielding of his body, 
delivered out of priſon. As for example, if a man be 
indicted of any felonies, publiſhing of any ſeditious 
books, &c. contrary to the form of an act made in 

the 23d 2 of Queen Elizabeth, he may be bailed, 
< for. the offence is made felony, and bail and mainprize 
<< not prokibited;*” Now, in the caſe of a public libel, 
there is nobody who can come into the court of King's 
Bench and exhibit articles of the peace againſt the writer 
or publiſher, ſwearing that he believes himſelf to be in 
danger of bodily hurt from him, and that he walks in 
fear of his liſſG. 3 4 1 E v4 


may bring an action of treſpaſs on the caſe, which action 


„„ C 
with conſequential damages, or for a libel, the party traducei 


however, lies only for a wrong done without: force, 
but againſt the peace. Now, this muſt mean and can on- 
ly be a cogſfruct ius breach of the peace. For, if it were 
an actual breach of the peace, an action of treſpaſs with 
force and arms would lie, as it does for an aſſault and 
dattery and falſe impriſonment; but, I believe no lawyer 

ever heard of fuch an action being brougbt either for 
words, or for. a libel, or would: ſay that in either caſe 
it would lie. This therefore is a proof that the Law 
does not regard a mere libel as an actual breach of the 


It is further obſervable, that there is no adjudged : caſe 
where this demand of ſurety for the peace in libel; has 
been determined to be legal; the crown | hath in ſome 
caſes, as in that of Mr. Amherſt and others, - after inſiſt- 
ing upon it, avoided having the point determined, and re- 
linquiſhed the claim to it only on that account, and not 
till the laſt-minute : it is contrary to the general principles 
and notions of.law:; and it may be the means of great op- 
preſſion. Any gentleman would therefore ſerve his country, 
by reſifling ſuch a lawleſs demand, and by having it ſolemn- 
| —— _nn Ry" eee Es 
hen a man is charged with alibel, by an arbitrary infor · 
mation ex cio, he muſt cry out, like a Roman of old, 
Prouoco ad Popolum ; J appeal to my country, that is, to 
a Jury of my equals. I will give bail for my appearance 
to try the validity of this charge before them, but I will 
do nothing more. I never heard till very lately, that At- 
torney Generals, upon the caption of a man; {ſuppoſed a 
libeller, could. inſiſt upon his giving ſecurities for his good 
behaviour, It is a doctrine injurious to the freedom of 
every ſubject, derogatory from the old conſtitution, and 2 
violent attack, if not an abſolute breach, of the liberty of 
the; preſe. It is not law, and I will not ſubmit to it. 
What makes me inſiſt the more upon all theſe points 
is, an aſſurance that the legal methods of proceeding in 
every caſe of a libel, are ſufficiently ſevere, and that there · 
fore all illegality is totally inexcuſable. The proſecution 
is heavy, and if the ſuppoſed offender be found guilty by 
tbe Jury, his puniſhment may be extremely. _—_— 
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| Aſter the trial, all the circuinſtances that apy 


ö A | the red are 
reported, by the Judge who preſided, to the Ting Burb; 
| "4 this Court Row, udgment thereupon, after delibera 
| tion, and both can. and will proportion the puniſhment” to 
f the caſe. They may, after conviction, pillory, fine, im- 
f priſon, and even inſiſt upon ſureties for the good behavi- 
1 our, according to the nature and degree, the miſchie- 
j vouſneſs and tendency of the libel. In bad times, Sir Sa- 
muel Bernardiſton, for letters not very extraordinary, was 
r fined 10,0001. In good times, Shebbeare, for the moſt 
3 ſeditious and treaſonable libel that could be penned, was 
* fined in no very great ſum on account of his circumſtances, 
A but was pilloried, committed to priſon for two years, and 
obliged to find ſecurity for his behaviour, in a pretty 
fe | tolerable ſum himſelf and two ſureties in as much more, 
1 for ſeven years to come. All this may be done in the re- 
ie gular way of proceeding, and ſeems to be as much power 
® of puniſhment as can be wanted, for a mere miſdemeanor z 
e becauſe I preſume nobody chuſes to revert to the addi- 
* tional = iſhments inflited before the ſtar- chamber was 
es ſuppreſſed ; ſuch as public whippings, burning in the face, 
p- ſlitting the tongue and noſtrils, cutting off the noſe and 
y, ears, and long or perpetual impriſonment; which was 
n- the treatment of writers againſt Adminiſtrations in thoſe 
| days, and was abſolutely inflicted at one time upon the: + 
* three liberal profeſſions, in the perſons of a clergyman, a 
d, _counſellor, and a phyſician. += | 
0 I the libel be upon the Legiſlature, and the Libeller a 
ce Member, the Houſe will expel him, as Queen Anne's 
vill Tories did Sir Richard Steele, for charging the Queen, 
\t- and her Miniſtry, with a deſign of breaking the eſtabliſh- 
m ment and introducing the Pretender ; and, yet, I ſuppoſe, 
od . now-a;days there is nobody who doubts in the leaſt that 
of Knight's having publiſhed the truth when he faid ſo. In- 
da deed, he admitted himſelf the Author of the paper com- 
af plained of, fo that the then Commons were not obliged to 
. help that neceſſary fact out, by the reception of teſtimony 
ints not upon oath. Nay, the An of that day thought 
in the puniſhment of expulſion alone ſo ſevere (although Sir 
res Richard's creditors were not more numerous than Mr. 
ion Wilkes's) that they ſtopped there, and carried on no 
by „ againſt im in Weſtminſter Hall, or any where 
** alſ. 577-408" 1 | | 
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I-00 not touch sgain upon Mr, Wilkes in this place a 


commiſerating him particularly, having ever avoided his 
acquaintance, but merely to fay, what indeed the Hiſtory 
of England from the beginning of the reign of Charles the 

rſt to the preſent time may illuſtrate, that proſecutions 
for libels generally ariſe from, and are purſued with a ſpirit 
of party-revenge. Men are upon ſuch occaſions apt to do 
things which in cooler moments they would be aſhamed of, 
With reſpect to the laſt named Libeller, I muſt however 
declare, had I been his conſtant comrade, and my doors 
open to him at all hours, much more the partaker of his 
looſeſt pleaſures, ' and of his moſt ſhameful blaſphemies, I 
ſhould not have ſtood forth, either in the one Houſe or 


the other, as the immediate mover of the peor devil's pub- 


lic diſgrace, cenfure, proſecution and ruin,, or as the 
mercenary advocate of his purſuers; unleſs I had an incli- 
nation to convince mankind, that I was regardleſs of all 
principle whatever, excepting that of ſerving a party for 
my own private intereſt, and from that motive was wil- 
ling to act upon any ſtage, the moſt inconſiſtent and moſt 


abandoned of all parts, even againſt the companions of my 


happieſt moments; and to imprint this leſſon upon the 
world, that no motive whatever of pubic goof or private 
þ | 


friendſhip was at the bottom of my conduct, or even the 


ſmaller reſtraint of common decorum. Real good-nature, 


friendlineſs, charity, (whatever you call it) will cover a 
multitude of fins, but mere companionable eaſe or mirth, 
with an unſeeling heart, only enhances the profligacy of a 
character. If debauchees will not fink helow the worſt of 
gangs, they ſhould at leaſt be true to each other, as kindred 
ſouls. In my own opinion, this ludicrous Libeller did himſelf 
all that his ſevereſt enemies could with, te turn his own 
caſe into ridicule, and to let the people ſee that a love of 
farce and merriment predominated in all his actions; and 
that he had too much levity and viciouſneſs of natuial con- 
ſtitution, to make the good of his country the rule of his 
conduct in any one action of his life. But the ſight of 
theſe very things ſhould make grave men of all ſides at- 
tend to the conſtitution in fuch conteſts of profligacy, to 
prevent the laws of their country from being made either 
the ſport or the ſacrifice of party upon the occaſion. A 
point that is carried for the ſake, of puniſhing a worthleſs 
fellow, may be cited hereafter as a preecdent for the moſt 
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agen proc and oppreſſion of an excellent - 


"The moſt reſpeciſul deen intens er remonitances 
from ſeven biſhops; in behalf of the eſtabliſned religion, 


bas been treated as a ſeditious libel, and nothing but the 
honeſty of 4 Jury ſaved them from the moſt 'unjuſt con- 


dem nation The Attorney and Solicitor both affirmed 
to James the 2d, That the honeſteſt paper relating to 
< matters of civil government might be a ſeditious libel, 
<< when preſented by perſons who had nothing to do with 
« ſuch matters, as (they ſaid) the Biſhops had not but * 


time of parliament v.. 


Mr. Somers's modeſ plea for the Church of E ind 
underwent the ſame denomination, although it was no 
more than a ſeaſonable defence of our national worſhip, 
upon the true prineiples of the conſtitution, RUNS: an ar- 
bitrary and Pop iſn Court. 

And I — myſelf a tiny damit; publiſhed' by 
the Author of he Confiderations on the Gtrnan war, 
queſtioning the merits of the defence of Miriotca, by ar- 


gument, not by hard words or foul names, which was un- 


fortunately on motion in the King's Bench deemed a'libel, 
and an information in the ordinary way granted at 
the writer, whereby the became a 2 ſufferer; 
and yet I believe any man who were to read this perform 
ance now, free from . rr would never concur in that 
opinion. 

In ſhort, one cannot gueſs what _— or may not; in 
ſome unlucky time, be regarded as a libel by ſome Judge 
or Attorney- general. The higheſt or loweſt of Authors, 
the nobleſt or the moſt healing, the Original or the Copy, 
the Patriot or the Toòl, the lead of a Party or the A- 
manuenſis of a private Junto: in ſhort, the moſt reſpec- 
table Commonwealthſtmian' or the paltrieſt of Coffee-houſe 
Liſteners and Political n my SPE chance 
to fall under'this arbitrary brand. 

Nay, if two foreigners here ſhould depen! to have a 


diſpute relative to their reſpective characters or appoint- 


ments, and a difference ſhould ariſe about the œconomy or 
charges of one ſide and the other, and either ſhould publiſh, 


by way of juſtification of his pretenſions, letters that really 


* See Lord Clarendon's, State Letters, p. 37. nt 


8 85 paſſed | 


(24) 


paſſed, n for aught ] know, be held alibel, for 
which the Attorney-general might file an information, and 
whereto no defence, by the help of a little management, 
ſhould be deemed poſiible, and which counſel age fairly 
give up without the loſs of their character.. 

If a man —— an 000,” like that of Mr, 
Pulteney to Lord Lovel, 

Let's out for England's lore? 8 
inviting any courtier to join in meaſures of oppoſition to 
the adminiſtration, and it was to be written with half the 
ſpirit and beauty, it might be the object of an information 
er officio, as a libel, altho' no man turned of thirty, 1 
ſuppoſe, would: chink any placeman could be moved there- 
by to oppoſe the court, and quit a pare of their n 
for the ſake of being a patriot. 

Nay, if it be law, that a man may be guilty of. a libel 
by writing againſt the dead (as well as theliving) I do not 
ſee how the world is ever to diſcuſs the actions of admi- 
niſtration, or any man to publiſh animadverſions upon their 
conduct in particular inſtances ; nor what is to become of 
the licenſed hiſtorian, with his rule of Neguid vers dicere non 
audeat. For example, if I was to 5 of a late Great 
Chancellor, that I could not think he merited the appellation 
— god having ever regarded him as a decent, circum- 

2, prerogatiye lawyer; that he leaned in his notions 
too much towards ariſtocracy ; that he ſeemed, in his 
politics, to approach much nearer to the principles of the 
Earl of Clarendon (whoſe title he once affected) 
than of Lord Somers; and that, at laſt, upon what 
public principles he joined the oppoſition, after having 
been in all things with the court for forty years be- 
fore, Icould never learn. It ſeemed, that even his op- 
poſition to, or rather diſapprobation of, the peace, pro- 
ceeded rather from a private diſſatisfaction at the man 
who happened at laſt to have the making of it (his old 
friends being diſplaced) than from any motive of public 
concern; and ſome of his reaſons againſt it, indifferent men 
thought the ſtrongeſt in its behalf, namely the delinea- 
tion of out boundary in North America, which, altho' the 
courſe of a great river is made to deſcribe, he objected 
to, becauſe its extremely diſtant ſource could neither be 
| aſcertained or denominated. His diſcourſe, it was remark- 


ed, ſavoured more of a draughtſman arguing a 
than 
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than of a ſtateſman Siufling 
haps like it can be recollecte 
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, ſaving one equivocal ſpeech, 
of a ſimilar texture, delivered in another place, but at 
the ſame time and upon the ſame: occaſion. ;, where the 
arguments were ſo artificial, qualified and verbal, without 
edge or ſubſtance, that it would be extremely difficult to 
put into clear and diſtinct propoſitions, what was either 
affirmed or denied touching any of the articles themſelves. 
Indeed, I could never determine whether he had, or had 
not, a good conception of our foreign . altho I 
am perſuaded he had a thorough one of all the domeſtic 
connections among us. I might add, that when a bill for, 
a militia was preſented, altho he liked the name and ſpe- 
ciouſly commended the deſign, yet he foreſa great dif- 
culties and infinite danger in it, recalled, to mens minds 
the public evils that followed from arms being put into 
the hands of the people, no leſs than the deſtruction of 
royalty and the ſuppreſſion of peerage; and ſo found in- 
numerable objections, both religious and polisical, to the 
ſorm and the ſubſtance of the ſeveral clauſes, and to all 
the regulations propoſed, The tide, however, running for. 


the meaſure, both as a national ſtrength and a counter 


poiſe to a ſtanding army, he ſuggeſted ſeveral enervating 
amendments, bo the number (propoſed one half, 
and to have the other either officered wholly by the crown, 
or elſe unofficered at all, as a mere. fund in the hands of. 
the King, for the better ſupply of his ſtanding army. The 
number was accordingly curtailed, and other qualifications, 


took place. But, at laſt, when the bill became an act, 


things were ſo managed in his particular county, that the 
militia was never either embodied, or commuted for in 
money, in ſpite of the alternative laws for the purpoſe. 
He was apparently a principle man in, if uot the ſole 
cauſe of, defeating a new Habeas Corpus bill, (paſſed una - 
nimouſly by the mons, and calculated; for the pre- 
vention of ſome evaſions of the old act: and that he pro- 
jected; in concert with another new made peer, the mar- 
riage act, and, having diſapproved a ſhort bill drawn by 


the Judges, obliging people to marry in churches, that 


their marriages might be regularly regiſtered and capable 
of proof; had the reputation of drawing another, filled 
with clauſes calculated for the prevention of all marriages 
without conſent, with a view, as it ſhould ſeem, to per- 
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626) 
petuate, as much as might be, a fortune or family onte 
made, by continuing, from generation to generation, a vaſt 

2 of property, and to facilitate at each deſcent; the 

| ping of one great ſum, or one great family, to an- 

other, by- Bargain and ſale, in ition to the generous 
principles of equality and diffuſive property, which free 
ſtates have always encouraged. The royal family, how- 

ever, -was'excepted out of this late act, altho* their mar- 

- fiages are alone an object of public concern or influence. 
I might aſk too, whether his Lordſhip did not uniformly 

throughout his life purſue his own private intereſt, and 

rai Ages fortune, and provide the moſt amply for 
. any lawyer that ever lived ; and whether, 
during his dominiion, the judicial promotions were diſ- 
poſed of upon miniſterial motives, or merely agreeable to 
profeſſional deſert. 1 might nevertheleſs, and ought to 
add, that che fame illuſtrious perſonage was bleſſed with a 
good temper, and great worldly prudence, which are tbe 
two hand- maids in ordinary to proſperity ; that his whole 
deportment was amiable ; and that he poſſeſſed; in gene · 
ral, the ſoundeſt underſtanding in matters of law and 
cecquity, and the beſt talents for judicature I had ever ſeen; 

. that he might be cited as an example, in this country, of 
the perfect picture of a good Judge, which my Lord Ba- 
con hath-ſo admirably drawn; and that he Was, in ſhort, 
a truly wife magiſtrate. He was free from the levities, 
vices and''expences, which are ſo commonly the product 
of a tively and prurlent fancy. His ſtation did not require, 
nor his genius furniſh him with imagination, wit or elo- 
quence. : And, perhaps, had he poſſeſſed a true taſte 
for the fine arts and the politer parts of literature, he 
would never have been fo extenſive a lawyer, to which, 
however, the plainneſs of his education might have ſome- 

what contributed. In ſhort, one might ſay that, Lord Somers 
and He ſeem to have been the reverſe of each other in 
Now, this might be proſecuted as a libel on the dead; 
whereas, the writer penned no part of it maliciouſſy, nor 
falſely as he believed, and did not mention a tenth part of 
what he might, in ſupport of the juſtneſs of the character. 
And therefore, unleſs a matter be thoroughly canvaſſed, 
and gentlemen at the bar will fpeak out to a Jury, that 
they may have the proper information to deliberate . 
e | 2 
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it is hard to fay what may not very glibly paſs at ane time 
or other for a libel. Every thing ſeems to depend upon 


the Jury's conſidering and determining both the law and 


the fact. 3 e Tt E216 Di2s 
I truſt, therefore, this ſingular | privilege will ever be 


_ exerciſed by the people themſelves. If they once give it 


up, they will never know any thing of public tranſacti- 


ons, but from the moſt partial and leaſt credited of all man- 


kind, from writers employed by the authors of the mea- 
ſures themſelves, who, like Scotch Reviewers, may have 
the face to attempt to make Engliſhmen believe, thata man 
can be a conſtitutional judge who quits the laws of the 
land and deviates from the eſtabliſhed practice of courts, 


in ſpight of common ſenſe and the conſtant declaration 


of our anceſtors, nolumus leges Anglia mutari. Let the de- 
pendent judges before the Revolution have advanced what 
doctrine they pleaſe, the fact has been, that juries have al- 
ways exerciſed the right of determining what is a libel. It 
hath ſaved this conſtitution often, is the great bulwark of 
ware, and ſhould never be reſigned, but with the laſt 
reath. or | 7 arte! +: TIER 
Few men know much. of the nature of polity, and, of 
them, all do not ſufficiently attend to the conduct of Ad- 
miniſtration, to obſerve when flight innovations are made 
in the laws or in their Adminiſtration ; and, of thoſe 


who do, very few indeed have that degree of underſtand- 
ing which enables them to judge ſoundly of the conſe- 


quences of ſuch alterations, with reſpe& to. their liberties 


in general. Again; of theſe very few, not more than 


one perhaps, has activity, reſolution and public ſpirit e- 
nough to publiſh his thoughts (as Mr. Somers did upon 
ſeveral occaſions) concerning what was going forward, in 
order to alarm (like a good citizen) the reſt of his fellow 


ſubjects. Inſomuch, that breaches in the conſtitution, 


which by degrees bring on a total loſs of liberty, are ei- 
ther wholly unnoticed, or elſe are regarded as the mere 


vriolences of party, by which nobody can be affected but 


the immediate actor. Whereas, for the ſake of compaſ- 
ling their own ends, there is nothing which -party-men 
will not do, per fas aut nefas ; juſt as an eſtabliſhed high 
churchman will perſecute even to death, any other man or 
divine that queſtions his authority or his dotrine. From 
hence ariſe precedents of all ſorts of illegal and 11 
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fire of honeft fame) for the ſake of power, title, riches, 


cence to any men or any meaſures, that is, a downright 


the thing be a great check upon their bad actions, and, at 


paper may be a libel, whether true or falſe, written 


worſe his actions are, the more truly and ſharp the writer 


! 


(28) 5 
tutional practices. Minifters (as not one in a thouſand is 
actuated by any principle of public good, or even by a de- 


and pre · eminence of any kind, will deceive the beſt in- 
clined Prinee, and minifter to the humour, folly, vices, 
and domination of the worſt. On the Excluſion- bill, no 
more than two, even of the Biſhops, would venture to vote 
for it, althoꝰ their Biſhoprieks depended upon the continu- 
ance of the Proteſtant religion, which that bill was avoiy- 
edly framed to preſerve. Mow, when an impartial man 
gathers this, both from his own experience and from hif- 
tory, how can he help being moved at the doctrine that is 
publicly held with reſpect to writings that animadvert 
upon public proceedings, and the uſe that is made of that 
deſperate ſword, an information, together with the means 
which are every day deviſed to make it more dreadful ? 

I will venture to propheſy, that if the reigning notions 
concerning libels be puſhed a little farther, no man will 
dare to open his mouth, much leſs to uſe his pen, againſt 
the worſt Adminiſtration that can take place, however 
much it behoves the people to be apprized of the condi- 
tion they are likely to be in. In ſhort, I do not fee what 
can be the iſſue of ſuch law, but an univerfal acquieſ- 


paſſive obedience. 5 

There is one great reaſon, why every patriot ſhould wiſh 
this fort of writings to be encouraged; which is, that ani- 
madverſions upon the conduct of miniſters, ſubmitted 
to the eye of the public in print, muſt in the nature of 


the fame time, an incentive to their doing of what is praiſe- 
worthy. Nevertheleſs, if it be once clear law, That a 


againſt a good or bad man, when alive or dead, 
who is there that may not continue a Miniſter, 
whether he has a grain of honeſty or underſtanding, if 
he ſhould happen to be a Favourite at Court? The 


ſtates them; and the more the public, from his juſt reaſon- 
mgs, deteſt and cry out againſt them, the more ſcandalous 
and ſeditious of courſe, will be the libel ; for, the truth 
of the fact is an aggravation of the libel ; and it was That 
which occaſioned.the clamour. There is but one * 


, o 


ther before you arrive at complete deſpotiſm, and that is to 
extend the tans doctrine to words ſpoken, and This I am 
perſuaded would in truth very ſoon follow. And then 
' what a bleſſed condition ſhould we all be in ! when nei- 
ther the liberty of free writing or free ſpeech, about every 
body's concern, about the management of public money, 
public law and public affairs, was permitted ; and every 
body was afraid to utter what every body however could 
ot help thinking ! e 
With reſpect to libels on a particular perſon, in his pri- 
vate capacity, there may be ſome little foundation for a 
doctrine of this ſort; becauſe, as the welfare of the State 
has nothing to do with his private tranſactions, you ought 
not to wy refleQions which may injure him in his calling 
or his reputation; you muſt always do this out of perſo- 
nal ſpite, and therefore ought to be puniſhed for ſuch your 
maleyolen@ ER PTS on 8 
But, the caſe is totally different with reſpe& to an Ad- 
miniftration ; for the country in general is always the bets 
ter or the worſe for its conduct, and therefore every man 
has a right to know, to conſider, and to reflect upon It. 
Their poſty in the State, or their public characters, are 
not like any individual's particular trade, profeſſion or for- 
tune or his private character. The writing of them out 
of their places in the Government is not a loſs for which 
they have any right to be repaired in damages. Their hol- 
ding ought only to be quam diu bene ſe geſſerint, and of 
this the people at large ought to be made judges, as every 
man in this country is repreſented, and confequently con- 
cerned in the legiſlature itſelf. | Wa 
However, from a confufion of theſe two different kinds 
of libels, introduced and upheld from very bad motives, it 
ſeems to me that a general doctrine has been laid down. 
Now, my notion is, that in public libels the truth of the 
charge ſhould be an abſolute defence, whatever may be 
thoughr neceſſary 'with regard to private libels. | 
26 is eſſentially intereſted in this diſcrimination being 
made. i $4 Ee 
When men find themſelves aggrieved: by the violence or 
the miſconduct of the perſons appointed to the Miniſtry, it 
is natural for them to complain, to communicate their 
thoughts to others, to put their neighbours on their guard, 
vnd to remonſtrate in print againſt the public proceedings. 
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They have a right-ſa to do, as much as a borough has 2 
right to reject any Court candidate, and to publiſh the rea- 
ſons ſor ſo doing; and both of theſe rights will I hope 
be exerciſed until there can be both a conge de dire and 


d'ecrire, and a congè d'clire, eſtabliſhed in the State a; 
there already is in the church. The liberty of expoſing 


and oppoſing a bad Adminiſtration by the pen, is among the 


neceſſary privileges of a free people, and is perhaps the 


greateſt benefit that can be derived from the liberty of the 


preſs. But Miniſters, who by their miſdeeds provoke the 
people to cry out and complain, are very apt to make that 


very complaint the foundation of a new oppreſſion, by 


proſecuting the ſame as a libel on the State. Now, the 
merit or demerit of theſe publications muſt ariſe from their 
being true or falſe; if they are true, they are highly com- 


mendable; if they are wilfully falſe, they are certainly ma- 
licious, ſeditious and damnable. The mere pretence of a 


r being ſeditious, if the matter of it be fact, is to be 


diſregarded; for, I do not ſee how any writer can publiſh 


to the world the juſteſt and moſt important complaints, 
without tending thereby to render the people and their 


eonſtituents diſſatisfied with the adminiſtration, and even 


clamorous againſt it. Nay, I ſcarcely can frame to myſelfany 
other way of letting his Majeſty know that the miniſtry he 


has appointed is bad. However, if a miniſter notwithſtand- 
ing ſhould continue a favourite at court, and the people be- 
ing affected with what was written ſhould clamor, and have 


great reaſon for ſo doing, I make no dqubt but any At- 


torney- general, upon the ſlighteſt hint from the proper 


place, would file an information againſt the Writer, and 
charge him at once with endeavouring to alienate the al- 
ſfections of the people, and to raiſe traiterous inſurrections 
againſt the peace of the King; altho' it were obvious to 
every indifferent perſon, that the unlucky writer had no 
ſuch intention, nay, had been ready on a former occaſion 
voluntarily to aſſociate for the defence of his Majeſty's 
title, and to venture his life in the field to ſupport it. And 
yet I am fully convinced, that were it not for ſuch wnt- 


ings as have been proſecuted by Attorney generals for 


libels, we ſhould never have had a Revolution, nor his 
preſent Majeſty a regal Crown ; nor ſhould we now enjoy 
a proteſtant religion, or one jot of civil liberty. Kings 


give 


| (31 ) | 
Ive them, and theſe. gentlemen, being generally guide 


by avarice and ambition, endeavour to repreſent euery man 


who ſtrives to get them diſmiſſed from their employs, as: 
one who is about to attack the throne itſelf, call him trai- 
tor directly, and then exert the power of the crown to de- 
moliſh him. The uſe of the word trea ſanable is generally, 
in my conſcienee, to give them a pretence for diſregarding 
the common rules of Law and Juſtice. And if they are 
queſtioned in parliament for what they have done, they 
are in hopes a majority may be procured to come to a re- 
ſolution in their favor, or at worſt, to prevent any from 


being come to againſt them. And then, who dares ſaß 


they have done amiſs ? „ or iocbeoon pts nary 

Libels are by no means a ** harmleſs ſport” ; for truth 
alone can excuſe any man in complaining even of a bad 
magiſtrate : but yet, I cannot think them ſuch dreadful 
things as vindicate miniſters in n every law 
for the ſake of coming at the writer. I believe moſt ſober 
men, who ſee already what lengths ſuch proſecutions may 
be carried according to law, and how deeply the liberties 
of the people may be affected by ſuch means, are of opi- 


nion, that if ſome of the legal methods of proſecution. now: 


acquieſced in were done away, the conſtitution would be 
the better for it. The prerogative which an Attorney- ge- 
neral aſſumes of filing an information againſt whomſoever 
he pleaſes, is certainly a reproach to a free people; and 
if the regular information awarded upon ſpecial motion by 
the a Bench were likewiſe taken away, I do not think 
the conſtitution would be injured by it: in which cafe, the 
old common law method of indicting for a libel, as a vio- 
lation of the peace, would be the means that every body 
muſt reſort to; and in my own opinion a grand jury * are 


very competent and the propereſt judges, whether any pub- 


| lication be deſtructive to the welfare of the ſtate or not. 


Altho? there is as yet no licenſing act afoot, except for 
the Stage; if alman prints what is ſuppoſed libellous, either 
on the ſtate, or any particular perſon, he is liable to be 


proſecuted for-it.. But people like to ſee a proſecution go 


forward in the ordinary way, as was the caſe with Dr. 


; * See a valuable treatiſe upon Grand Juries called The Security of Enge 
liſhmen's Lives, attributed to Mr, Somers, who not only underſtood the con- 
ſtitution but loved it. | 9 E ry 
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Shebbeare: in compariſon with whoſe ' writings, -thoſe of 
Mr; Wilkes may really be ſaid to be a mere exerciſe of 
wit and talents,” and an innocent exertion of the liberty of 
the preſs,” Mankind will ever diſlike violent proceedings, 
Altho” the perſon himfelf may merit the chaſtiſement he 
meets- with, yet if this be inflited by illegal methods, it 

will make every man fear, ſhould he raiſe the reſentment 
of the miniſtry, that himſelf would be treated in like 
manner, whether he'had committed any crime in law or 
not. If things are done in one inſtance contrary to law, 
they may in another. No man is ſecure, when the laws 
of the land ceaſe to be a protection. Although the meſ- 

' ſenger, or the dragoon, be not at my door, yet it is very 

| diſheartening to find that it is no longer in my power to 
de ſecure againſt their being there. My liberty is equally 


> No neceſſities of ſtate can ever be a reaſon for quitting 
the road of law in the purſuit of a libeller. The attack 
of this claſs of writers ſeldom goes farther than the mini- 
ſer, for the fake of bringing in ſome other man; and fo 
far from being of all other the inſtance the moſt dan- 
gerous to the public- quiet“, is certainly not at all ſo, if by 
the public quiet be meant the eſtabliſhment itſelf. | 
The notion of -purſuing a libeller-in a criminal way at 
all, is alien from the nature of a free conſtitution. Our 
antient common law knew of none but à cibil remedy, 
by ſpecial action on the caſe for damages incurred, to be 
aſſeſſed by a jury of his fellows. Indeed, the doctrine in 


* 


I = courts of law uſed to be, that “ no writing whatever is 

115 tobe eſteemed a libel, unleſs it reflect upon ſome par- 
my © ticular perſon.“ There was no ſuch thing as a public 

Ay. übel known to the law. In order, however, to gratify 
\ fome of the great men, in the weak reign of Richard the 
K 


2d, ſome acts of parliament were paſſed to give actions 
for falſe tales, news, and ſlander of peery or certain great 
6fficers of ſtate, which are now termed de ſcandalis mag- 
natum. Before that time, or at moſt the 3 Edward f. 
no mere words were actionahle, unleſs ſome ſpecial da- 
mage · thereby was alleged and proved. Even now-a-days, 
the courts of common law will not ſuſtain actions for 
mere obſcene diſcourſes by word of mouth or writing, or 
for ribaldry. They leave ſuch ſpiritual concerns to the 
eceleſiaſtical cenſures of courts chriſtian, And it is very | 
p 4 notorious - 
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. 
notorious from hiſtory, that the moſt fanctified and phar{i 


faical miniſtries and reigns, when the chiivch- has been 


ſounded the moſt, have been the m 
{laviſh {63 4A ; * V : 
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The whole-doQrine of libels, and the criminal mode 


of proſecuting them by information, grew” with that ac 
curſed court the ſtar- chamber. All the learning intruded 
upon us de libellis fame is was borrowed at once, or rather 
tranſſated, from that flaviſh imperial law, uſually deno- 
minated the civil law. Vou find nothing of it in our 
books higher than the time of Q. Elizabeth and Sir Edward 

But, if any writing ſhould be a libel, and be proſecuted 
only as ſuch, it is in vain afterwards to call it ** abominable 


or treaſonable, with any idea that ſuch epithets will-wars - 


rant an extraordinary proceeding in the proſecutor. This 
end indeed it may anſwer, and a very diabolicaf one it is} 
it may ſerve to found a pretence for demanding exceſſive 
bail, which if the ſuppoſed" libeller cannot find, he muſt 


lie in priſon: however, as there have ſeverałacts of parlias 


ment paſſed from time to time forbidding exceflive bail, 


particularly the Habeas Corpus act, and as the Houſe of 


Commons have” even ſince in the cafe of Lord Chief 
Juſtice expreſſed their deteſtation of fuch op- 
preſſion, a Judge is not now ſo likely to put this mode 
of tyranny in ale. But if the doctrine of ſecurity for the 
peace ean be eſtabliſmed, I do not ſee what ſhould hinder a 


time- ſerving magiſtrate, from inſiſting upon ever ſo enor- 
mous a pledge es nomine The Judge might ſay, I have taken 


moderate bail; but, I found he was a man of parts, much 
dil-inclined to his Majeſty's meaſures of adminiftration, and 


had reaſon to think he would ſtill write againſt them, which 
could not fail of raiſing a dangerous ſedition, and therefore 


thought the beſt way was to take ſuch a pledge for his 
good behaviour for ſeven years, as would deter him from 
writing any thing that could poſſibly: bedeemed a libel ; for 


if he did, he would forfeit his caution- money, and That 
would be ſo great a lsfs, it * would abſolutely ruin him. 


I did for the beſt; and, I do not ktiow'that there is any 
ſtatute which preſeribes any meaſure for ſecurity of the 
peace, Now, ſuppoſing a ehlef Juſtice was to be com- 


plained of for-ſuch an oppreffion, as a groſs fraud on the 
ſpifit and intention of the Habeas Corpus act, _ the 
| | | Houſe 
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| Houſe of Commons were to inquire into the matter; if 


tainly think by the words ſpecdy relief of all perſons impri- 


Wöbereas (according to my Lord Coke) ſurety de bono 


affords more room for a latitude of conſtruction, or for 3 


2. 


the adminiſtration which he ſerved was then prevalent, it 
might perhaps be very difficult to obtain any. 'cenſure of 
the practice; but, if that could be done, it is highly im- 
probable they would go any farther ; and, at the wortt, 
his Lordſhip would get off without any fine upon himſelf, 
as well as Chief Juſtice Scroggs did. To ſay the truth, 
and to ſpeak out upon ſo material a ſubject, I cannnt help 
imagining that this word trea ſonable or traitorous, is fre- 
quently thrown into the charge againſt a ſuppoſed libeller 
by an Attorney General, for the purpoſe of affording 
colour for the demand of high bail, and, if poſſible, enormous 
fecurity for the good behaviouprr. 

Flad this practice of ſurety for the peace upon the charge 
of a libel prevailed in Charles the IId's time, it is incon- 
ceivable that the legiſlature ſhould not have mentioned it 
by name in the Habeas Corpus act. The patriots who 
procured that ſtatute, evidently meant to have a delivery 
of the body in all caſes not capital by bail, and muſt cer- 


E for criminal or ſuppoſed criminal matters, that they 
ad provided for all caſes of miſdemeanor. 
It is no excuſe for this novel attempt to ſay, that 
Judges take the ſame ſureties for appearance and for the 
peace, and make the one the meaſure of the other ; be- 
cauſe they are certainly not obliged fo to do, and 9 2 
rhaps on ſome occaſion ſee reaſon to do otherwiſe; be- 
ſides, a man might forfeit his pledges for the behaviour by 
ſome ſubſequent imprudence, altho* he might be acquitted 
of the charge which had occaſioned them, and this -could 
never be the intention of any legiſlature. e 
In ſpeaking of ſureties, I have not entered into the dif- 
ference between thoſe for the peace, and for the good behavi- 
aur; but the latter are certainly by much the moſt to be 
dreaded. For: © ſurety of the peace cannot be broken 
e without ſome act, as an affray or battery, or the like. 


geſtu, or good abearing, conſiſts chiefly in that a man 
<< demean himſelf well in his port and company, doing 
nothing that may be cauſe of the breach of the peace, 
or of putting the people in fear or trouble. In ſhort, it 
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no juriſdiction in any cauſe. „% TXT. 
„ But, when young Edward the 3d, by the means of 
his mother and Sir Roger Mortimer, had forcibly got 


EE © 
udges diſcretion, which is very apt to operate againſt the 

1578. and ſhould therefore be ſtudiouſly avoided.  - | 
The truth is, at common law, ſurety for the good be- 


' haviour: could be demanded in no caſe before conviction by 
a jury. Binding to the good behaviour was a diſcretian- 
nary judgment, given by a court of record, for an offence 
at the ſuit of the King, after a verdict; trial by his peers 


being an Engliſhman's birth-right in all charges, not to be 
taken away but by act of parliament. N 


% Originally, wardens or conſervators of the peace, were | 


vont to be elected in the full county before the ſheriff; 
** they had only co · ertion or prehenſion in a fewcaſes, and 


1 > 


** poſſeſſion of his father's crown, He inſtituted keepers, 


„ commiſſioners, or juſtices of the peace, as ſo many 


* ſpecial eyes and watches over the common people, 


© 'whereby. the election of conſervators of the peace was 
taken from the people, and tranſlated to the aſſignment 
of the King. Theſe juſtices were not ordained how- 
“ever, to reduce the people to an univerſal unanimity, but 
to ſuppreſs injurious force and violence againſt the per- 


“ ſor, his goods or poſſeſſions. In this matter of the 


45 peace (continues Mr. Lambard) the law of God re- 


** ſpets the mind and conſcience, the laws of men do 


look but to the body, hands and weapons: and there- 

** fore, furious geſture and beaſtly force of body (and not 

every contention, ſuit and diſagreement of minds) is 
the proper ſubje about which the office of the juſtices 


of the peace is to be exerciſed.” | : 
Before the 2d of Edward 3, juſtices csuld only report 


to the parliament ; but, by that ſtatute, they had power 
to puniſh diſobeyers and reſiſters. And the 34th of the 
lame King enaQts, '** that in every county thall be aſ- 


*© ſigned for the keeping of the peace one Lord, and with 


him three or four of the moſt worthy in the county, 


** with ſome learned in the law, and they ſhall have power 
** to reſtrain misfeaſors, rioters, and all other barrators, 
and to purſue, arreſt, take and chaſtiſe them, accord- 


ing to their treſpaſs and offence ; and to cauſe them 


to be impriſoned and duly puniſhed, according to the 


de law and cuſtoms of the realm ; and alſo to inform of 


them; 
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them ; and to inquire of all thoſe that have been pi. 
A now come again, and go wandring, and will not 
labor as they were: avant to ke and arreſt al! 
- * thoſe that they may find by indictment, or by ſuſpicion, 
«© 'rhat be not of good fame, where they ſhall be found, 
$6 ſufficient ſurety ami mainprize of their ' good behaviqur 


„ r„oters or rebels, troubled nor endamaged, nor the peace 


- Itſelf derogatory of the rights of a freeman. 


irreverent handling the ſacrament, altar or crucifix ; the 
tze 39th Eliz. for diſturbing the-execution of that ſtatute, 


fully hunting and ſtealing deer or conies, &c. But, theſe 


uncontrovertibly from the penning of that ſtatute, a3 
well as from the acceptation of it among our anceſtors, 


good behaviour cannot be required, but where a man ſhews 
felf, And in ſuch caſe, the. peace · magiſtrate muſt con- 


* 
* * 
. > "4 


„ 
<6 lors and robbers in the parts beyond: the ſea, and be 


«© towards the King and his people, and the other duly 
to puniſh, t0 the intent that the people be not by ſuch 


* blemiſhed, nor merchants nor ethers paſſing by the bigh- 
„ ways diſturbed, nor put in the peri/ which may bap- 
<< pen of ſuch offenders. Now, it is plain, this ſtatute 
regards nothing but actual offenders, rioters, barrators, 
rebels and highwaymen : and ſurety for the behaviour can- 
not be taken thereby, but of thoſe who are on ſtrong 
8 ſuſpected of ſome ſuch actual breach of the peace. 

his law, nevertheleſs, is the origin and the ſole foundation 
for the preſent demand of ſureties for the good behaviour 
before conviction ; and what is not warranted by the 
proviſions of this act, is illegal and unwarrantable, the com- 
mon law permitting no ſuch thing, and the ſame being in 


Indeed, ſome particular ſtatutes in ſubſequent reigns, 
have directed ſurety for the good Abearing in caſes therein 
ſpecified ; as the iſt Mary, for diſturbing a preacher, or 


5th Eliz. for taking of fiſh in ponds or deer in parks ; the 
23d Eliz. for abſenting for 12 months from church; 


either for the puniſhment of rogues, or for the relief or 
ſetting on work of the poor; and the 3d James for unlaw- 


ſpecial ſtatutes are out of the preſent queſtion, and there- 
fore need not be touched upon herſeee. 
To return then to the 34th Ed. 3. It appears (I think) 


and the conſtruction of antient lawyers, that ſecurity for 
juſt eauſe to apprehend ſome bodily. hurt to be done to him- 


vene 


rene the perſon chatged, ing 
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ire and find, bim not to be 
of good ſame where taken. He muſt examine into the 
truth of the matter alleged, try and adjudge it upon fa» 
tiſactory teſtimony or evidence of the thing, 'unleſ(s; 
ſaw it with his own eyes, before be can legally d 


rg 


by 


any ſurety for good abearing, or know what to take; fory 


* 


be ads judicially. In ſhort, mainprize for the xaos 


(whether by bond to the King, pledge or caution) muſt 
be by a regular proceeding of record. In fact, none but 
a judge of record (which a juſtice of peace is) can take a 
recognizance, becauſe the acknowlegement of the ſum is 
to remain as a matter of record. Every recognizance for 
the peace is expreſly directed by the 3d Henry 7, to be 
certified to the next ſeſſions. And, before the reign of 


James I, it was not imagined that ſecurity ſor the be- 


haviour could be taken by one juſtice, and all the books 
in his time recommend two. Nay, binding to the be» 
haviour, uſed always to be done in open ſeffions ; a 
the beſt opinions now are, that a juſtice acts illegally, if 
he bind any man to his behaviour for any longer time 


than until! the next fellions of the peace. My Lord Hale | 


ſays, This binding, tho? expreſſed generally, and with 
out any time limited, is not intended to be perpetual, 
but in nature of bail, viz. to appear at ſuch a day at 
the ſeſſions, and in the mean time to be of good be- 
* haViOur , ot „ 

Indeed, by ſupplicavit from the Chancery or King's Bench 
a juſtice may be - commanded to take ſurety for the good 


abearing, of any particular perſon ;_ and then in obedi- 
ence to the writ he muſt do fo, for he acts only mini- 
ſerially. The ſupreme courts, however, are commanded 


by “e the 21ſt James I, to grant no proceſs of the peace 


for good behaviour, but upon motion in open court, 
and declaration in writing and upon oath, to be ex- 
** hibited by the party deſiring ſuch proceſs, of the cauſes 
for which ſuch proceſs ſhall be granted; the motion. 
and declaration to be mentioned on the back of the 
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Ware untrue, the court may order cs ts the party, 


ęrieved, and commit the offender tilt paid. This a 4 
is profefſedly by its preamble made to prevent ſurety for 


the behaviour being unjuſtly .** procured upon, oaths pe- 
* remptorily and corruptly taken and upon falſe ſuggeſ- 
= ES | 


„% tions 


iy 
he 


writ; and if it ſhall-afterwards appear that the. cauſes 
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ſupport it. It would render every. 
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A 


(38). 
tions and ſurmiſes, which ſhews that it is only to be 
awarded after a ſolemn examination into the truth of the 
cauſe ſuggeſted, upon ſtrong and ſatis factory evidence, in 


dpen court, in the face of mankind. 


What then muſt one think of any court of juſtice that 
ſhall, upon the caption of a man as a libeller, refuſe to let 
him to bail before he has entered likewiſe into recognizance 
for his behaviour, and even that without limit of time? 
An aſpiring Attorney- general, at the inſtigation of a 


peeviſh and ſuſpicious miniſter, may charge any paper as 


a libel, and any man as tlie author or publiſher ex officio, 


without oath or the ſhadow of legal proof ! The infor- 


mation may be filed, proceſs taken out and executed, and 
the ſuppoſed libeller obliged to become bound in a heavy 


ſum for his good behaviour, without ſtint of time; and 
yet the inforraation may never be tried, or withdrawn, 
nor the recognizance releaſed! Nay, if the ſame perſon 
fhould afterwards be guilty of any petty conſtructive miſ- 
demeanor or breach of the peace, it might be pretended 
that he had forfeited his former heavy tecognizance ; ſo 
that he would be puniſhed, not in proportion to his real 
tranſgreſſion, but to one that was only ſuppoſed ; and this 
in a country where the law preſumes every man to be 
innocent until he be found guilty! In plain words, it is a 
fibel on the conſtitution to hold ſuch doctrine, and in a 
judge, a breach of his truſt (not to ſay high treaſon) to 

| liſh ſubject, by 
poſſibility, a moſt miſerable fettered ſlave. Mr, Selden 
knew well the contrary, and therefore ſuffered himſelf to 
be re-impriſoned rather than ſubmit to ſo lawleſs a demand 
of the crown, as that of ' ſurety for his behaviour, and 
thus in his own perſon to afford a precedent or ſanction, 
for what might afterwards be attempted againſt others of 


his fellow · ſubjects. He was a great lawyer and a true 


repreſentative of the people in parliament, in oppoſition 
to the tyrannical procedure of an arbitrary court and its 
fubſervient judges, that would have held every man in 
miſericordia regis, if they could. 1 5 

Having ſeen what the words of the ſtatute, creating this 
power are; let us now look at the commiſſion for the 
peace framed: in conſequence of it: premiſing that no 
uſage, royal proclamation, or expoſition of a judge, Will 
make law in this caſe, that is not warranted by the 1 5 80 
- 4 f 1 4 Ny . g wor 3 


(39). 


g words of the ſtatute, and that the ſame being a penal ſta» al 
5 tute it muſt he conſtrued ſtricti . Vo 
The clauſe in the old commiſſion; of juſtices of the 1 
it peace, authorizing them to take ſurety of the peace or | 
D Gpatnes the, un to gray Penaehen; tf 10 
4 the peace, that is, threats of bodily injury or the burning = 
5 of their habitations, and is in. theſe words, ** ad omnes a 
£ + illos qui alicui de populo noſtro de corporibus ſuis, vel 1 
= 86 de incendio domorum ſuarum minas fecerint, ad ſuffi · al 
a cientem ſecuritatem de pace vel de bono geſtu, erg; "wat 
-< nos & populum noſtrum, inveniendam, & c.“ And 1 
5 the words ſettled in James the 1 ſt's time and now purſued wal 
'y are, To keep, and cauſe to be kept, all ordinances. an 1 
7 I ſtatutes for the good of the r & c. and to chaſtiſe H 
n, and puniſh all perſons that offend, according to the form 1 
0 “of thoſe ſtatutes and ordinances; and to cauſe to come . 
ma before you all thoſe, who to any of our people con- (nl 
5 e cerning their bodies, or the firing of their houſes, have uſed 45. 
5 * threats, to find ſufficient ſecurity for the peace or their 1 
al good behaviour, towards us and our people; and, if it 
Is they ſhall refuſe to find ſuch ſecurity, then them in our 16 
bs 6 priſons until all find ſuch ſecurity to cauſe to be 11 
5 «* ſafely kept. We have alſo aſſigned you to inquire the, wa 
. &* truth more fully by the oath of good and Jawtul men, 1 
5 * & c. of all thoſe in companies againſt our peace, in diſ- 1 
. e turbance of our people, have gone or rode, or here ; 
en « after ſhall preſume to go or ride; and alſo of all thoſe ih 
to * who have there lain in wait, or hereafter ſhall pre- 15 
5 < ſume to lie in wait, to maim or cut or kill our people. i 
. Now, this commiſſion is grounded evidently on the 6 | 
= ſtatute of Edward the 3d, derives its force from it, and. 5 
of needs no comment to apply thereto the ſeveral parts of 9 
= it, It confirms abundantly the doctrine I have advanced. 
Wh Indeed, the legality of requiring ſurety of good behaviour " 
"i for Arſon, ſeems very queſtionable, as .not comprized ll. 
in within the act. However, nobody will object to it, as. "n 
| being a ſecurity againft being burnt in one's bed, - by any ' nt 
his man who ſhall threaten, or by lurking about the 4 61 
* at night ſhall indicate an intention of ſo doing. It is moſt He 
mm certain, nevertheleſs, that ſurety for the peace or the be- abl 
ill haviour could be demanded in no caſe whatever at com- | BY 
ſs mon law, before conviction, that it ſprings wholly from 1 
— ſtatute law within time of memory, and that the ſtatute 1 
| E authorizos 
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authorizes it only in caſes of real perſonal danger; where. 
fore it may very well be doubted upon what. legal bottom 
it can be extended farther. In the reign of Edward the 
th, it was determined, that it ought not to be granted to 
a man who.ſhall demand it becauſe he is in fear that an- 
other will take and impriſon him; by reaſon that he may 
have a writ de homine replegiando, or an action of falſe 
' Impriſoament W v he may be repaired in damages. 
This may be too ſtrict a conſtruction. But it is a proof 
that our anceſtors thought the ſtatute ought to be ſtricti 
tonſtrued, and that ſurety of the behaviour was only to be 
had às a protection from bodily maiming or deſtruction, in- 
dicated and proved by threats of immediate injury, by the 
wear of dangerous and forbidden arms, or by wandring and 
lurking about highways, and other ſuſpicious places, in a 
ſuſpected manner. It has been reſolved that this ſecurity 
cannot be demanded for fear of harm to ſervants, cattle, 
or goods; altho' a ſervant may demand it for himſelf 
in his own perſon like any other man: and it is never to 
de awarded by any magiſtrate but upon credible oath 
or upon his own view, of a ſufficient cauſe. My Lord 


Coke ſays expreſly, that flanderous words are not a 


* a 


Cy 


breach of the behaviour, for tho” ſuch, words are mo- 


tives and mediate provocations for breach of the peace, 
yet tend they not immediateſy to à breach of the peace 
* like a challenge, &c.” Many ftrange diſcretionary de- 
viations, however, from the words of the ſtatute, have 
been made and upheld with forced conſtruQjong by judges, 
in the flux of time; untill, in the latter end of James the 
Iſt's reign, it came to be aſſerted by Mr. Dalton, in his 
book,” that ſurety for the behaviour could be demanded 

of libellers. I preſume, however, he muſt mean for ſuch 
a libel on ſome particular perſon as directly and immedi- 
ately tends to provoke him to fight; for, I believe, it has 
been reſerved to our day, and to the compilement of crown- 
law by Serjeant Hawkins, to have it maintained either in 
print or at the bar, that ſuch ſurety can be required for 
any public libel, or for a libel on any particular perſon not 
directly tending to an immediate breach of the peace. Be 
this as it may, the pofition is not warranted by any 
act of parliament, and is therefore abſolutely il- 


legal . 
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"- Tr.) 
has been reſolyed That ſedition cannot be com» 
T 12 by words, but by public and violent action.'* 
And my Lord Coke himſelf (the introductor, ſoſterer, 
And my Lord X% LIES G 
maturer and Py" of the preſent ſtar · chamber doctrine 
about Iibels) relates ©* that in the 3oth of Q. Elizabeth, 
« one King with ſureties was bound by recognizance to 
« appear at the next ſeſſions and ix the mean. tim to bo 
« of the gonad behaviour, That he appeared and was in- 
60 dictæd for ſlanderous words ſpoken, ſince his binding, to 
a ſquire, namely, Thou art à pelter, à har, and bas told 
my Lord flories, and for breaking and entring the ſquire's 
chſe and chaſing and vexing his cattle, and for calling him 
afterwards a drunken knave. That the indictment was re- 
moved afterwards into the, King's Rench, and there it 
was debated divers times bath. at the bar and the bench ; 
whether, admitting all that is contained in the indictment 
to be true, any thing therein was in judgment of law a 
breach of the ſaid recogniaance. And that it was reſolved 
„neither any of the words, nor the treſpaſs. were any 
* breach af the gaod behaviour, for that none of them 
„did tend immediately to the breach of the peace, for 
e thoꝰ the words {ar and drunker inque are provocations, 
yet tend they not immediately to the breach of the 
„peace, as if King had challenged the ſquire to ſight 
„ with, him, or had threatened to beat or wound him, 
« or the like, for theſe tend immediately to the breach 
** of the peace, to a treſpaſs on the perſon, and there- 
fore are breaches of the Tecognizance of the goad bo- 
« baviour. HR „ | 7 ; " 
<< Surety of the peace alſo (according to ſome great 
© authorities). is not to be granted, but where there is a 
fear of ſome preſent, or future danger, and not merely 
** for a treſpaſs or battery, or any breach of the peace 
© that is p; for, this ſort of ſurety is only for the ſecu- 
** rity of ſuch as are in fear. e 
Dr. Burn, after giving a ſuccin& and clear hiſtory of 
the ſeveral extenſions of the ſenſe of the ſtatute, caſe after 
caſe, and reign after reign, with ſtriking propriety remarks, 
that ** one great inlet, to the larger and at length almoſt 
unlimited interpretation of the words, was an adjudica- 
tion in Henry the Seventh's time, That it was lawful 
'* to arreſt-a man for the good behaviour, for haunting a 
ſuſpected bawdy-houſe, with women of lad fame 1 


4). Ad. a _ I. 
* — - T 


* 
— 4 


_—_— 


er... 


e 
— EPI 


_ — : 
. . 8 2 . — * q - y 2 * — 8 
E ee CO EI—IRS <a ap A 


——— — — — 


— _ 
——K—.K—. pag 2 * 
r 

bs 2 


32 
— — 


r 
— — 


Rl ag o 
: . 
2 GNR 


— — — — — oO 
I 


6) | ; 
and concludes: with the following judicious refleQions. 
Thus the ſenſe of this ſtatute has been extended, not 
© only to offences immediately relating to the peace, but 
to divers miſbehaviour not directly tending to a breach 
% of the peace; inſomuch, as it is become difficult to 
6© define how far it ſhall extend, and where it ſhall ſtop. 
© Therefore, the natural and received ſenſe of any ſtatute 
«© ought not to be departed from without extreme neceſ- 
<« ſity; for, one conceſſion will make way for another, 
and the latter will plead for the fame right of admiſſion 
<< as the former.“ 1 
Let the legiſlature interpoſe therefore, when they ſhall 
think fit, and ſee the public ſafety requires it; but, I hope, 
no crown Judge will ever preſume, for the future, to do 
more than jus dicere, and not dare jus dare. Every day 
makes one more ſenſible of the wiſdom of Ariftotle's coun- 
ſel in making laws Dmoad jus fieri poſſit, quamplurima 
« legibus ipſis definiantur, quam pauciſſima judicis arbitria 
& relinquantur,” If Judges are not bound faſt with 
chains of laws, cuſtoms, ordinances and flatutes, it is im- 
poſſible to divine what a ſervile Chief Juſtice may not one 
day give out for law, to gratify the ſpleen of an ayxious, 
conſcience-ftung, and detected miniſter. ® And ſuch a 
horror have I, particularly, of the introduction of any 
new criminal law into this country, that, were it to hap- 
pen, rather than ſubmit thereto, I ſhoald be even for 
accompanying a noble Law-lord to Ultima Thule, which, 
by the ſhiver he ſpoke it with, I gueſs muſt be Scotland, 
the very northern ſerag or bleakeſt barebone of the iſland. 
A man would fly any where in ſuch caſe. 
When the Archbiſhop of Canterbury and fix other 
Biſhops were called into the Council-chamber by James 
the 2d, and only preſſed to enter into a recognizance, 
They ſaid, they were informed that no man was ob- 
liged to enter into recognizance, unleſs there were 
** ſpecial matter againſt him, and that there was oath of 
it made againſt that perſon ; and at laſt they inſiſted 
*© there was no precedent that any member of the Houſe 
e of Peers-ſhould be bound in recognizance for miſde- 
#* Whoever is inclined to enter fully into this important part of the law, 
Surety far the bebaviour, ſhould conſult Marrow, - Crompton Lambard's 
Eirenarchy, Pulton de Pace, Fitzherbert's and Burn's Juſtice, Kc. 
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treaſury, Then comes the Attorney General, who _ 


* 


« maquer, The Lord Chancellor (Jeffreys) fd tbere 


tc were precedents for it; but being deſired. to name one, 


on 


e he named none. Thereupon the Archbiſhop declared 
ee he had the advice of the beſt council, and they had 


« warned him of this. Let me aſk then, whether the 


privileze of parliament is greater in one houſe than in the 
other? op 1 . 5 8 
Whether the warrant of Lord H. was only for a ſeditious 
or for a ſeditious and treaſonable libel, makes no difference. 
The fact indeed is, that the * warrant, which was for 


appr perſons and papers, does not mention the word 


libel at all, but uſes the terms, a /editious and treaſonable 


paper; and the ſecond ** warrant, which was for com- 
mitting Mr, Wilkes to the Tower, makes uſe of the 


terms, a moſt infamous and ſeditious libel. So that there. 
is a diverſity of denomination and deſcription obſerved by 
the drawer of the warrant, whether the ſame were the 
Secretary of ſtate, his law clerk, or the ſolicitor to the 


— 


* George Montagu Dunk Earl of Halifax, Viſcount Sunbury and. 
ces Baron Halifax, one of the Lords of his Majeſty's moſt honourable 


cipal Secre of State, 


Theſe are in his Majeſty's Name to authorize and require you (taking a 
eonſtable to your aſſiſtance) to make ſtrict and diligent ſearch for the authors, 


printers and publiſhers of a ſeditious and treaſonable paper intitle the North 


Briton Numb. 45. Saturday April 22, 1763, N for G. Kearſly in 
5 „ havi 


Ludgate-ftreet, London, and them, or any of ” found, to ap- 
prehend or ſeize together with their papers, and to bring in ſafe cuſtody be- 


fore me, to be examined concerning the premiſſes and further dealt with ae- 


cording to law. And in the due execution thereof, -all Mayors, Sheriffs, 
Juſtices of the Peace, Conſtables and all other his Majeſty's Officers civil and 
military, and loving ſubjects whom it may concern are to be aiding and aſſiſt- 
ing to you, as there ſhall be oceaſion, and for ſo doing this ſhall be your war- 
rant, Given at St. James's the 26th day of April, in the 3d year of his 


Majeſty's reign. 

Dun Ei John M OG Dunk Halifax. 
Na Carrington . 
James Watſon and Robert Black 


more. 


** Charles Earl of Egremont and George Dunk Earl of Halifax, 
Lords of his Majeſty's moſt Honourable Privy Council and prin- 
cipal Secretaries of State, Wo RS 

. Theſe are in his Majeſty's name to authorize and require you to receive 

into your cuſtody ther body of John Wilkes, Eſq; herewith, ſent you for being 

the author and publiſh of a moſt infamous and ſeditious libel, intitled, the 

North Briton, Number 45; tending to inflame the minds and alienate the 

ateftions of the people from his Majeſty, and to excite them to traitorous 

15 | inſurs 
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„ 
mation e offcio ag; the writer, and charge 
with writing a libel. Now, be certaitily knows what 
about, whether the ethers did or not; and therefore 
there is no longer any room for diſpute about the crime, 
ie is aſtertained. Indeed, the King's meffage ® to the 
Houfe, delivered by the Chancellor of the Exchequer touch- 
ing the fame paper, calls it no more than a moſt. ſeditious 
rous libel, Reſolution of the Commons 
execrates it but as a falſe, ſcandalous and feditious libel. 
Bat 4 detifive argument upon this head is, that had the 
charge been other thin a miſdemeanor, it could not have 
deen proſecuted in this way; for, no formation will lie 
for 4 capital crime, or for miſprifion of treaſon. The ita 
fate fays, it ſhall not lie for life or limb, 
Ir is childiſh; therefore to aſk, whether the printing of 


_ akiy particular Hbel, as for inſtance, of the North Briton 


Ne. 45, n to be conſidered as no higher an offence than 
publiſhing x Tibet?” The Attorney ſays, ** had it been 


_ © Atjudyed to have excited, 'infteatt of tending ts excite, 


it would have been no leſs a crime againſt the State, 
*< than that of high treaſon, without any palliation what- 
© ever:“ to which I can only ſay in a plain way, that had 
it been adjudged to have been ſomething, ele than a libel, 
it would not have been adjudged: what it was; for, I do 
not know that any faw-logic ever proved [ibel and big 
treqſam to be convertible terms. No two offences can be 


more diſtinct in their nature or kind. One is by conftruc- 


all capital erimes, by expreſs ſtatute. 


tion, x breach of the peace, and the other is the higheſt of 
Fo compaſs or to imagine (that is to excite to, or in- 


tend) the death of the King, is High Treaſon, and ve: 


| infurreQtions againſt the government. And to keep him ſafe and cloſe, nt 


he ſhall-be* detfveted by due courſe of law; for ſo doing this ſhall be your 
warrant, Given at St, James's the zoth day of April, 1763, in the 3d 
year of his Majeſty's reign. SSM | . 


8 | mont. 
3 | Dunk Halifax. 
Tv the Right Honourable Lord Fohn fe 
Berkeley of Stratton, Conftable of . a f 
tis Majeſty's Tower of London, or 
to the Lieutenant of the ſais Tower Tn 
ve his Bepoty. er tag ods 


' # Vide the Printed Votes of Tuefda) Nov. 15. 1763. 
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niſhed with loſs of life, by hanging, drawing and quarteringß; 
whether the King be killed, or even hurt or not. Bat 
this doctrine holds in no other crime whatever. For, in 
petty treaſon, which is the next greateſt crime that the Jaw 
knows, and which is the murder of a huſband by the wife, 
or of the maſter by the ſervant, the inciting of others to 
perpetrate the fact, or any attempt to do it oneſelf, with- 
out effect, is only puniſhable as a miſdemeanor and as an 
aſſault. Let us not then be ſo. impudently * upon 
as to be told, that every ſtep we take in queſtioning the 
acts of a miniſter, is high treaſon. Every London or Weſt- 
minſter mob, every riot, every abuſe of adminiſtration or 
of a party; every remark or animadverſion upon a pro- 
clamation, or upon a ſpeech from the throne, or, in ſhort, 
upon any other public meaſure of the miniſtry will in this 
way of reaſoning ſoon be deemed Treaſon, to the diſgrace: 
of ourſelves, the diſhonour of our conſtitution, and the loſs: 
of the rights of a free. people. oo 
In truth, I likewiſe fuppoſe the e General knigwn 
his buſineſs too well to denominate any offence a libel, and 
to proſecute it by information only, if he means to have 
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it conſidered as high treaſon. 


N 2 


Indeed, I haveheard.indifcourſe, that a certain laborious 


miniſter has whiſpered many of his friends, whatever they 
might hear from others, that the law-officers of the crown. 
gad aſſured him, Mr. Wilkes might have been proſecuted 
for high treaſon ;_ but however, they were not willing 
<< to puſh things againſt him to the utmoſt.“ An aſſertion 
that is ſcartely to be parallelled (I believe) for its folly, 
profligacy or effrontery ; and which, in a country where 
nothing can be done but by law, deſerves no other anſwer - 
than this, ** I wiſh you had attempted it, for, if you had, 
it would have ruined you, and you would have. deſerved 
Ait, as the only adequate reward for your pains.” The 
Epping-foreſt caſe would not warrant this poſition, I can 
aſſure him; and IJ am certain he has a private friend? a 
candid lawyer, who would ſtrongly diſſuade him from really 
making ſo ridiculous an attempt. I fay this, becauſe 1 
ſuppoſe the miniſter himſelf, is now become ſo Right Ho-—- 
nourable, that he ceaſes any longer to be learned in the 
laws of his country. we 33 1 
The E. of Briſtol, having exhibiteda charge of Trea- 
( fon againſt the E. of Clarendon, alledged, That he had 
* endeavoured to alienate the affections of his Majeſty's 
e „ ſubjects, 
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1907 
e ſubjects, by venting approbious ſcandals againſt his Ma- 
<< jeſty's perſon, and that he had traduced Fork e 


«6 parliament. The Judges were ordered to give their 


© opinion whether this be any treaſon or no? They unani- 
«© mouſly agreed, That if the matters alleged in the charge 
<< were admitted to be true, altho alleged to be trait 
$* rouſly done, yet there is no Treaſon in it.” 

Why then, is the Attorney angry with any other man 


| for talking of No. 45, as a libel? He himſelf, with all 


his elaborate perplexity of language, can tell no more? 
Why need he ſearch for words to denominate ** ſeditious 
<< writings, a ſubtle poiſon, the ſeed of jealouſy, revolt 
and diſcord, the parent at leaſt, if not the offspring, 
of treaſon?” (Or why not both parent and offspring 
at one and the ſame time: the ſenſe will not be hurt, and 
the creed be more orthodox ?) In every light he can put 
theſe writings, they will appear the ſame, their nature will 


4 


not alter, they will ſtill be but libels. | 


Indeed there isa great deal of difference between libel and 
libel,” as between other individuals of one and the ſame ſpe- 
cies, ſome having more and others leſs wit, ſome being 
more and others leſs perſonal, ſome levelled againſt the eſta- 


bliſhment, and others againſt that varying thing a miniſtry. 
For example, The Sixth Letter to th Pall of England 


was a moſt groſs attack upon the preſent conſtitution and 


| ſucceſſion ; but The Teſt, the Letter verified, and Redondo, 


were merely perſonal abuſe upon Mr. Pitt, his Lady, and 
her eldeſt Brother. Mori Patriotiſm took a middle flight 
between the abuſe of one or two individuals, and that of a 
whole party; altho' for the beauty of its images, the 
happineſs of its alluſions, and the elegance of its expreſ- 


ſions, it was rara avis in this predicament of writers: 


none of whom however were without ſome wit and merit; 
excepting always, the dull and rancorous Jacobite firſt 
named. In truth, abuſive ſatire has been dealt in pretty 
equally of all ſides, and the only meaſure has been the abi- 
lities of the reſpective penmen. When ſomebody ſhewed 
a North Briton to old Johnſon, turning his definition of a 
penſioner upon himſelf, he very cleverly anſwered, It 
is fair enough, I have no reaſon to complain, 


„ Nec lex juſtior ulla © 
e o . y _ 4% 9” 
Dram necis artifices arte perire ſua. 


Aſter 


* 


1997) 


. . 


* 
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Aſter all, the Attorney himſelf cannot help ſpeaking of 
the compoſition of libels as an exerciſę of wit, and — 
upon ** ſuppoſing the author of The Budget may 2 
« and bye to am himſelf this very way ;” and ther 
roundly charges this gentleman ** with perſonal indecency 
4 and his” ſuppoſed ** friend with acrimony, envy, ſpleen 
* conceitedneſs and ſelf-importance”* as mere flowers, 1 
preſume; of rhetorick, well becoming the pen of a mini- 
ſterial writer againft libels. And, he ſpeaks of the ruin of 
a virtuous patriot by an information, with as much glee, 
as an old letcher does of the debauching of a comely virgin 
by einn a e HO | 
Nobody without doors thinks the caſe of any“ libel | 
juſtifies ſtrongly,” or at all, „the practice of general 
warrants,” if it were only for this reaſon, that every party 
2painſt whom a libel is levelled, always chriſtens it ſedi- 
tious, treaſonable and what not; and yet, whether it be 
any libel at all, no man has a right to pronounce, befor 
2 Jury of the country has determined it.to. be one. The 


are likewiſe leſs neceſſary in this than any other offence; 
becauſe the publiſher muſt always' be known and fiay be 
come at, whether the author be fo or not. And it would 
„be (as Hawkins fays) extremely hard, to leave it to the 


« diſcretion of i common officer to arreſt what perſons, an 
*« ſearch what houſes he thinks fit: and if a Juſtice cannot 
“legally grant à blank warrant for the arreſt of a ſingle 
I perſon, leavingit to the party to fill it up, ſurely he cannot 
e orafit ſuch a general warrant, which might have the 
effect of an hundred blank warrants.”* gs 15 
With reſpect to the warrant of Lord H. if the form 
had really been according to the << uninterrupted practice 
of the Seeretary of State's office.” This would not 
have made it legal. But even this is not a fact; for one 
cannot help remarking, that the old Tories under Queen 
Anne, the Revolution till tingling in their ears, were ex- 
ceedingly cautious, conſulting council, probably upon the 
warrant itſelf,” before they ventured to take up a ſubject 
inſomuch, that all the warrants even of Lord Bolingbroke, 
whilſt he was Secretary of State, appear to be ſtrictly legal. 
In truth, there has been no uniform practice in the office, 
as may be ſeen by the variant and multiform warrarits 
printed from thence in Quarto, and privately diftributed 


* 
* 
4 * 


to truſty friends by, P. C. W. with the inſcription. of moſt 
ſecret Much leſs would precedents only from the time 
an be ſufficient to ju/ify, ſuch an illegal 
factice. And as to the pretence that this practice did 


1c not then take its riſe, having been frequent in former 
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4e reigns, reaching back perhaps to the remoteſt times, and 


e combined with the, yery ellenge. of gotunaungs”_ it © 
totally groundleſs ; for, after the moſt diligent ſearch, no 
-warrants of a ſimilar form, could be found higher than the 


reign of the Stuarts, but few of them, and of thoſe few 


| Hardly more than one of an antienter date than Bennet 


Lord Arlington, Secretary to Charles the 2d. From ſuch 


premiſes, however, this hardened writer would inſinuate, 


that perhaps they were uſed in the remoteſt times, and are 
of the eſſence of government. This notable antiquity of 


office. is indeed further ſupported by a note, which takes 


notice that the act of Henry the 8th, ſettling precedency, 
mentions, among other officers, the King's Secretary. 
It does ſo. And what of that? This was the æra of the 
reformation of Religion; but, I never heard before it was 


the commencement of civil government. No prior men- 


tion, however, of King's Secretaries, as. officers of State, 
could I. ſavpoſe ; TH =? and therefore this or none 
muſt be cited. Is this now, in the name of common 
ſenſe, a proof of immemorial exiſtence? The fact is, in 
antient times, the King had only a private Secretary for 
his Privy Council ; there was no ſuch perſonas a Secretary 
of State. He is the production of times within memory 
(to ſpeak as a lawyer;) and none of the many books 
which treat of the great officers of State, and the Aula 
Regis, make any mention of ſuch a Being. The 2d of 
Richard II, which gives the action of Scandalum magnatum, 
in the enumeration of great officers of State, does not 
notice either the King's Secretary or the members of his 


Privy Council. There is no mention made by Forteſcue, 


Lord Chancellor to Henry the th, in a book on abſolute 
and limited Government, which he wrote under the reign 
of Edward the 4th, where he conſiders the King's Council 
and the great officers about the throne, of the Secretary. In 
truth, the Secretary's conſequence andpower aroſe from his 
being admitted a member of the Privy Council, and as ſuch 
alone it is that he can pretend to the power of commitment. 
This docs not make him, however, a Juſtice of Peace, and 

1 | more 


OT 149) a 
more authority he never claimed. To render him ſo, it has 
of late been always the practice to inſert by name every 
Privy Counſellor into the commiſſions of the peace, that 
from time to time paſs for the ſeveral counties. So that 
the two grounds ſuggeſted as an authority for the iſſuing of 
theſe General Warrants, namely, the conſtant exerciſe 
and uſage of them, and the antiquity of the Secretary of 
State as a. Privy Counſellor, both fail. But, had they 
both been good, they would not have authorized theſe 
warrants; uſe, a practice of the like ſort, muſt be 
ſupported by uniform uſage; and the warrants produced, 
differed: ſo much in their form, that hardly any three of 
them were exactly alike. The greateſt part too of the 
warrants offered in proof of this cuſtom and pretended 
right, were iſſued in the times of rebellion; when men are 
not likely to call in queſtion ſuch a proceeding, the extre- 
mity of the caſe making them wink at all irregularities, 
for the ſake of ſupporting the proteſtant eſtabliſhment 
itſelf. And yet, bad men, as one may eaſily figure to one 
ſelf, will be apt to lay ftreſs upon ſuch acts of neceſfity, 
as precedents for their doing the like in ordinary caſes, 
and to gratify perſonal pique, and therefore ſuch exceſſes 
of power are dangerous in example, and ſhould never be 
excuſed, but when it appears that government could not 
be defended or upheld without actual recourſe to them. 
But, even if the uſage had been both immemorial and 
uniform, and ten thouſand ſimilar warrants could have 
been produced, it would not have been ſufficient; be- 
cauſe, the practice muſt likewiſe be agreeable to the prin- 
ciples of law, in order to be good, whereas, this is a 
ps inconſiſtent with, and in direct oppoſition to, the 
rſt and cleareſt principles of law. Immemorial uniform 
uſage will not even ſupport the bye-law of a corporation, 
if it be flatly repugnant to the fundamentals of the com- 
mon law; much leſs, will it authoriſe the ſecret practice 
of a political office. In one word, no warrant whatever, 


in any caſe or crime whatever, that names or deſcribes no- 


body in certain, is good, or can be juſtified in law, in any 
circumſtances: whatever. Therefore, if that point alone 
had been put in queſtion, I do not ſee how any ** thinking 
and honeſt man could have fairly voted. againſt it.” 
The law is too well eftabliſhed to be rendered doubtful, 
by all the dexterity of the Attorney or his CEOs 
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— ee will fearcely accom- 
ſo arduous a taſk. - | 
* The Avvrne might as well fa, that Lord H. when 


War- 
te, good as a 5 N. 
himſelf Lieutenant: General _ bis. Maja y: A 
commanding all military officers to afhft as there ſhall be occa- 
ion; The circumſtance, tho' new, I am ſeriouſly of opinion, 
3 argument in law, as what can be derived 
e of of a Sectetary of State's office. 

| 2 — it is not true, even in a political ſenſe, thae 
a declaration of the illegality of all General Warrants what- 
ever, would take away from the executive power, an 
authority which may be frequently found eſſontial to 
*< the very being of the State.” For, if in caſe of High 
Treaſon: (the only crime that need ever occaſion a Aretch 
of authority, and even That very rarely) there ſhould be 
a neceſſity for the apprehenſion of people, whoſe names, 
or any certain deſignation of their perſons, could not be 
had, and this was made afterwards to appear; as That is 
a erime which tends to the diſſolution of the whole frame 
af government, there is no doubt but the miniſter would 
be excuſed for the dictatorial power he ſhouldetereiſe, pro 
ſaluts Reipublice, upon ſuch an emergency. But I would 
have ſuch: things as emergent neceſſities epplicd to n * 

. dom, and-not be hs jail tion- 

Therefore, I ſee no reaſon why à man ſhould not vote 
for the condemnation of General Warrants in all caſes, 
without limiting his damnation to General Warrants in 
the caſe of ſeditious libels. ** The propoſitions are dif- 
| ferent,” but in the eye of the law, theſe General Warrants 
re in both caſes equally illegal. In ſhort, if this was not 
the oonſtitution, I think we might amuſe the public 
with the found © of liberty, but ſhould really none. 
Tf ſuch, warrants were to be allowed legally juſtifiable in 
any inſtances, it would be exceedingly difficult, nay, im- 
poflible, to reſtrain Miniſters from grievouſly oppreſſing 
any man they did not like, under many pretences, from 
time to time, for their own ſafety, without any motive of 
public good. I agree, therefore, with the Attorney, in 
ſaying, that if the liberty of the ſubject be 00 


a 4+ 1 5 
« object in view, and be incompatible with Genera 
« Warrants in one inſtance, it is inconſiſtent with the 
« ſame warrants in any other. There is no exception to 
«© be made to our general reaſoning,” Tbe grievance en- 
tends to all perſons, of all degrees, of all qualities; it is 
As to the ſuggeſtion that experience has proved *©* there 
jg only a poſſibility of danger to the liberty of the ſub- 
« ject, from the exerciſe of this power, it is a moſt 
ſippery argument, and of no real weight whatever. ' - 
For, in the firſt place, theſe warrants have been rarely 
exerciſed, until of late years, and perhaps never before, 
in the caſe of a libel, upon one. of the Repreſentatives of 
the people. Every thing of this ſort ĩs practiſed with ſome 
tenderneſs at firſt. "Tyranny grows by degrees. Beſides, 
few common men have private purſes ſufficient to contend 
with That of the Public and the power of the crown, both 
of which are uſed by every Miniſter, to the utmoſt extent, 
upon ſuch occaſions. Sometimes too, the private proſes 
_ qeutor is bes.. no ed inn 
' In the next place, if the experience of theſs warrants 
had been ſo great, and no miſchief to the ſubject had hi- 
therto enſued; yet, who, in a very momentous concern, 
no leſs than the liberty of every man in England, would let 
even a poſſibility of abuſe remain, that was able to get rid 
of it. It is not within the power of any legiſlature, to 
prevent every private man or miniſter from committing 
legiſlature would; give ſuch a ſanction to any bad or arbi- 
trary uſage, as would afford a handle to all miniſters to be 
guilty of the greateſt abuſes, impunedly, and under the 
colour oft. ons = =- 5th 04 e 
Upon a ſuppoſition that the ſoregoing arguments will not 
do, the Attorney cloſes; his ratiocination on this point, 
with ſaying, that **. the Court of King's Bench had ad- 
** mitted perſons to bail, apprehended under | ſuch war- 
** rants, inſtead of giving them their. full diſcharge, and 
** that this circumſtance is of ſo much importance to the 
queſtion, of the legality of the warrants, that in the 
„ opinion of an old experienced and able Lawyer upon 
d the occaſion, ho will ever be eſteemed an honour to 
2 his profeſſion, it implies no leſ than an imputation of 
perjury, to ſuppoſe ſuch practiſe to have prevailed » | 
A the 
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a the Court of King's Bench, unleſs-the lega ity of the 


*/ warrants had been at the ſame time acknowledged þy 
that Court.” Now, who this old Lawyer is, T don't 


know, nor the date of the friendſhip between him and the | 


Attorney. But, if I were to gueſs, it muſt be ſome antiquated 
Tory, who till lately was as uniformly againſt, as he now is 
uniformly for, all meaſures, and who only comes out up- 
on extraordinary occaſions, with a grave face, to do ex- 
traordinary work. One of your ſtaunch men, that goes 
plump through thick and thin, and to advance ſuch doc: 
trine, muſt,” I think, have gone through the thickeſt of 
it, and conſequently appear in a very dirty light to. all o- 
ther Lawyers upon his emerging. I dare ſay, 20 years 
ago, the ſame man would have vouched as ſtrongly to the 
cure of the King's Evil by the touch of the true royal 
line. In my conſcience, he could find no one Lawyer 

beſides to countenance him in ſuch doctrine; or, if he did, 
it muſt be ſome old gentleman of the ſame Tory kidney. 
Nowy, the Tory- principles are ſuch, that I ſhould have 
deen much better ſatisfied of the truth of this dogma, had 
the Attorney himſelf directly affirmed; upon the credit of 
his own character as a Lawyer, that an admiſſion to bail 


under a General Warrant, proves either the warrant to be 


legal, or the Judge to be perjured. But, it is very fingu- 


lar that the Attorney will not affirm any thing of himſelf 


in this matter, any more than he did upon the article of 
uſage, but chuſes to ſlip in the aſſertion of ſome antient 
invalid, or miles emeritus, for the purpoſe, whom he puts 


in the front of the battle; and then, if he can but pick 


up ſome other ſuperannuating ſtager, of the like original 
cConcoction, he will, of the two, form a moſt excellent 


forlorn hope; By the bye, if any veteran Black Letter' 


could be brought up to ſuch an affirmation, in a grave 


and ſerious manner, as amicus curiæ, I ſhould think, un- 
der any other than the preſent Whig adminiſtration, his 
merit would be fo tranſcendent, that he might expect 
the Miniſter's | intereſt for a peerage for himſelf, or o- 
thetwiſe for his ſon, as he ſhould like beſt. ' At this time, 
 lowever, I ſhould imagine, he would only find he had 
abſolutely thrown away his character to no purpoſe at 
all. Old Hunters fay, there is nothing like trying 2 


man at once at a fix bar gate; for, if he ventures 5 
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ke thats e 6f iy. going ore <7 7, hung 
elfe with eaſe. ok 8 ; tant | 


" After all, let me aſk, Does the Court of King's Bench, | 


* 


gr any other cgutt,, When à man is brought before them, 
examine into the warrant, unleſs the perſon. apprebend- 
ed makes an objection thereto? Nay, is not the very con- 


trary every day's experience? Is it not even the deſire g 


the party taken up, nine times in ten, to be bailed ; as; 
he Xe upon. bis pi 5 from that arreſt, another 
warrant in a regular form: would be immediately iſſued 2. 
Would it be right therefore in a Judge to ſcrutinize the 
validity of every, capias? In truth, bailing is a matter of 
courſe, where no ohjection is taken, and there is no pre- 
tence for ſaying this act of courſe is an acknowlegement 
by the Court of the validity of the warrant, or of the re- 
gularity of the arreſt, _ Every apprebenſion. is ſuppoſed to 
be legally. made. A man might as well ſuggeſt, that 
the 2 reads every writ he ſigns, before it is 
iſſued, to ſee whether it be clerically drawn; or that a. 
Judge never tries a cauſe at niſi prius, until he has examined 
the whole of the proceſs, and ſeen all to be regular. Now,. 
I will venture to affirm that Judges never examine the pro- 
ceſs at all, unleſs one of the parties move the Court ſpeci- 
ally for the purpoſe. - Conſenſus tollit errorem. And, no 
man ever ſu elked that they. broke their oaths by not do- 
ing this ex officio indeed, if the extravagant doctrine here 
advanced were true, not one of the preſent reverend bench 
could now be free from perjury, In ſhort, ſuch a ſpeech, 
if it were made, is a proof of nothing, but the ſhameleſs: 
length to which party is capable of carrying a Tory: 


for, no lawyer ever practiſed in a court of law, eſpe- 


clally at the head of a great circuit, that did not in his 
own practice, meet with a multitude of inſtances, which 
flatly contradict this violent poſition, Every common 
lawyer of a year's ſtanding can vouch the contrary. 


Nay, were it not ſo, the Attorney knows it to be a 


maxim among lawyers, that What is done without de- 


cc \ 


i weight; and not any ſudden act of the court without 
debate or deliberation. to er 3 
HH The 


bate, or any argument or conſideration had of it, makes 
the authority of a precedent to be of no force in point 
of law: for, judgments and awards, given upon delibe- 
ration and debate, only are proofs and arguments of 
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will, upon being bid to ſort and ſelect thoſe that relate to 


La 
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© The" Attorney ſees nothing alatming in the feizure.of | 


a Member's. papers and bureaus upon the charge of a libel 
only, and reproaches a late writer with ©* heightening the 
«© the picture upon this occaſion, by the introduction of 
« ſacks and meſſengers.” Now, I ur 
mentioned by this writer, that wWas not an undoubted 
fact, and, if I know the Attorney aright, he likes to de- 
bate upoi a fact, and for that reafoh would throw ever) 
citcumftance into a. caſe, however unneceſſary: this may 


ind determine upon the general principle. Provided then 
ie fact be ſ6, I can frame to myſelf, no circumſtance 
=apable of adding to the terror of ſuch # ſcene, whilſt 
kws exiſt, unlefs it be the repreſentation of the whole 

anal, and by particular * midnight. x 


> and, as my fon in his lettef hath faid a good deal 
it the abſolute illegality of the feizure of papers, I 
ſhall here Tay very little more conterning this abominable 


ciittage ; aftho', 1 think it, to uſe the words of Mr. 


Somers, the worſt means to arrive at the worſt ends 
ct imagina Res 4744 10 : OY, 3 2 os A ; 1 55 1 
According to' my notions, no words can convey to the 
mind of ' the reader, the anxiety which a man may fee! 
from ſuch a diftreſs. Many gentlettien have ſecret cor- 
reſpondences, which they keep from thiir wives, their re- 


Iations, arid their bofom friends. Every body has ſome 


private papers, that he would not on any account have 
revealed. A lawyer hath frequently the papers and ſe- 
curities of his clients; a merchant or agent, of his cor- 
reſpondents. What then, can be more excruciating tor- 
tyre, than to have the foweft of mankind, fuch fellows as 
Mooney, Watſon, and the reſt of them, enter ſuddenly 


itito his Houſe, and forcibly carry away bis ſcrutores, with 


all his paperd of every kind, wider a pretence of law, be- 
cauſe the Attorney general had, ex officio, filed an infor- 


yo 


mation againſt the author, printer and publiſher of ſome 
pamphlet or weekly paper, and ſomebody had told one ot 
theſe greyhounds that this gentleman was thought by ſome | 


people to be the author ! Theſe papers are immediately 
to be thrown into the hands of ſome clerks,” of much curi- 
olity, and of very little buſineſs in times of peace, who 


ſuch 


derſtand nothing is 


oo to many people, who think it beſt always to argue 


as | 
chuſe, however, not to dwell upon this' lawleſs part of 
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2 2 22 ty 


— 


= Q Q 


Eon. ACS 
ſuch- and ſuch,.a particular thing, naturally amuſe them- 
ſelves with, the poruſal of all private lettets, memorandums, 
his friends and acquaintance of both ſexes. In the. hurry 
too of ſuch a buſineſs, notes, bonds, or even deeds, and 
evidence of the utmoſt conſequence to private property 
may be diyulged, loſt, torn, or deſtroyed, to his irrepar 


mur y. 1 3 Fi B : nnen gh, 3 7 p Foy 1211 | 
2 - 
I will now, ſor a moment, ſuppoſe that this, gentle- 


man had actually wrote, in the hours of his wantonnęſs or 
folly, ſomething that was really, abuſive and ſcandalous 


upon ſome particular miniſter, or upon the adminiſtratian 
in general. Even in ſuch a caſe, would any gentleman 


in this kingdom reſt. one minute at eaſe in his bed, if he 


thought, that for every looſe and unguarded, or 1 
libellous expreſſion; about party- matters, he was liable 
not only to F lee up himſelf, but every ſecret of his 
family made ſubje& to the inſpection of a whole Secre- 
tary of State's Office, or indeed, of any man or miniſter 
whatever, whilſt a parliament was ſitting, or had even an 
Such a vexatious authority in the crown, is inconſiſtent 
with every idea of liberty. , It ſeems to me to be the 
higheſt of libels upon the conſtitution, to pretend, that any 


uſage can juſtify ſuch an act of arbitrary government. The 


laws of England, are ſo+ tender to every man accuſes, 
even of capital crimes, that they do not permit him to be 
put to torture to extort a confeſhon, nor oblige him to 
anſwer a queſtion. that will tend to accuſe himſelf. How 
then can it be ſuppoſed, that the Law will intruſt any of- 
ficer of the crown, with the power of charging any man 
in the Kingdom (or, indeed, every man by poſhbility and 
nobody in particular) at his will and pleaſure, with be- 
ing the author, printer or publiſher of ſuch a paper, being a 
libel, and which till a. jury bas determined to be ſo, is 
nothing; and that upon this charge, any common fellows 
under a general warrant, upon their own imaginations, or 
the ſurmiſes of their acquaintance, or upon other worſe 
and more dangerous-intimations, may, with a ſtrong hand, 
ſeize and carry off all his papers; and then at his trial pro- 
duce theſe papers, thus taken by force from him, in evi- 

dence gail himſelf; and all this on the charge of à mere 
miſdemeanor, in a country of liberty and property. This 
| H 23 would 
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— $6 making a man give evidence againſt and accuſo 
himſelf, with a vengeance. And this is . be- 
cauſe the proſecutor wants other ſufficient proof, and 
might be traduced for acting groundlelly,” if he could not 
get it ; and beeauſe he does it truly for” the ſake of llc. 


oy evidence: | 
ſhould not have given myſelf the trouble of ping thus 


much in ſo 1 a matter, had it not been for. a letter 
which was printed ſome time ago, upon this ſubjeQ, with 
the names & two noble lords, ſecretaries. of Nate, ſub. 
'ſcribed; It is directed 5 to Mr. Wilkes, dated Great 
e George ſtreet, May the 7th, 1763,” _ Contains * the 
followingexpreſſions : PREY 


486.8 TR; | 
<< In anſwer to 8 bet of webe, 0 we xe Sojunlnt 
«. ou, that your papers were ſeized in conſequence of the 
% heavy charge brought againſt you, for- being the au- 
*<< thor of an infamous and ſeditious libel; for which, not- 
„ withſtanding —_ diſcharge from your commitment to 
the Tower, His Majefly has ordered you” to be pro- 
e ſecuted, by his Attorney - general. Such of your papers 
“ as do not lead to a proof of your guilt,” ſhall be reſtored 
<< to you: Such as are neceſſary for that purpoſe, it was 


< our duty to deliver over to thoſe, whoſe office it is to 


ec ollet?'the evidence, and r a the es againlt 

vou. We are ps 5355 
60 Your humble Servants, 53 | 
$8112 K gremont. 
66. Dunk Haier y 


War now is 2 clear avownh of the principle of taking 
theſe.papers. The evidence indeed, ſeems to have been 
collected with as much force, and I believe: with as little 
right by law, as ſome other collections are made for which 
the collectors are hanged when taken. I cannot but ay, 
therefore, I am very glad this letter has been publiſhed, 
that the Public may ſee what is the notion of law in thoſe 
political offices, that are now Attempting to prove their 
lawleſs practices to be the ancient common law i 
Land. ; 81 62 A 
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One Inſtance of the legiſlature's regard to the privacy 
of papers and correſpondence, may be ſeen in the act re- 
gulating the poſt · office, hereby, every poſt · maſter and 
clerk, is forbid to open any letter, upon any pretence what- 
ever, except, by warrant of one of the principal Secretaries 
of State; who, if the mere opening ſhould afterwards be 


queſlioned, is thereby rendered under his hand reſponſible 


for the lame. ' FIT 33 ITT 3 1 
When the D. of Newcaſtle was miniſter, under a ge- 
_neral ſweeping warrant, the meſſengers ſeized ſome cop- 
per- plates of the late Rebels victories, whereupon the 
owner commenced an action; ſhortly after which Mr. P. 
his attorney, was called upon by a certain noted ſolicitor, 
who told him, that the Goverament would not return the 
plates, but would, however, make ſatisfaction for them. 
Mr. P. faid, that ho would not diſſuade his client from 
making up the matter, but, that as the ſeizure was wholly 
unwarrantable, he muſt be handſomely repaired in da- 
mages, and therefore he would not adviſe him to take 
leſs than 200], upon ſuch an occaſion. The noted 'Soli- 
citor agreed to, and paid the ſum demanded, upon havi 
a releaſe of the action; althoꝰ it was very clear, the 
injury did not amount to pol. Thus dropped and expired 
this action, as has been the caſe with many others be- 
fore and ſince. In ſhort, one way or other, the proceed- 
ings in theſe matters never come before the Public. The 
Parties are either too indigent to contend with the Crown, 
or elſe the Crown buys them off. Attornies too, for the 
moſt part, are afraid both of incenſing men in power and 
of loſing their coſts, by being concerned for poor and ob- 


noxious clients, who may either run away, or be tampered 


with by the Solicitor for the Treaſury. For which rea- 
ſons, it is extremely difficult ta cite adjudged caſes, in ſuch 
very clear points: and, therefore, one muſt decide upon 
them by general maxims and principles of common law, 
which are, indeed, a much more-unerring guide than any 
particular cafe, of which it is ten to one whether you can 
obtain any correct and authentic report. „„ 

If ſuch a power of ſeizing papers could be ſupported 
by law, is it to be imagined, that no declaration of it 
ſhould have been made from the Bench, by the ſeveral 
able and learned Chief Juſtices of England, who have pre- 
| kded in the King's Courts ſince this practice has — 
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place. Many of them have been warm friends of adrhini- 


ration, and they could not have rendered à miniſter ſo 
formidable, eſpecially in times of violent party and diſ- 
affection, by any other means whatever. Nay, ſome of 
them have had opportunities of making this declaration, 
and yet have ſtudiouſly avoided it, for which no reaſon 


can be aſſigned, but their knotring the practice to be i- 


legal. A ftronger negative argument can hardly be pro- 
duced. 1 nn fig r 
Nothing, as I apprehend, can be forcibly taken from 
any man, or his houſe entered, withoyt 'ſome- ſpecific 
charge upon oath. The manſion of every man being his 
caſtle, no general ſearch-warrant is good. It muſt either 
be ſworn that I have certain ſtolen goods, or ſuch a par- 
.ticular thing that is criminal in itſelf, in my cuſtody, be- 
fore any magiſtrate is authoriſed to grant a warrant to any 
man to enter my houſe and ſeize it. Nay further, if a 
1 be made, and ſuch a particular warrant be 
ilued, it can only be executed upon the paper or thing 
ſworn to and ſpecified, and in the preſence of the owner, 
or of ſomebody intruſted by him, with the cuſtody of it. 
Without theſe limitations, there is ao liberty or free en- 
joyment of perſon or property, but every part of a man's 
moſt valuable poſſeſſions and privacies, is liable to the ra- 
vage, inroad and inſpection of ſuſpicious miniſters, who 
may at any time harraſs, inſult and expoſe, and perbaps 


undo him. Nay, whenever they ſuſpect there is evidence 


againſt themſelves, they may, by this boundleſs authori- 
ty, ſeize and carry it away, in order to defeat pro- 
ſecution. 8 JJV 


In miſdemeanor, felony or treaſon, before conviction, 


the perſonal property of the accuſed, remains unaltered; 
no magiſtrate has a right to examine the whole, nor to 
touch · or ſeize any particular part, without ſome ſpecial 
information on oath as to individual things. And upon what 
legal foundation, a contrary practice has been ſet afoot, [ 
am totally at a loſs to gueſs. | N 

L. C. J. Hale lays down theſe rules, as to warrants 
to ſearch for ſtolen goods, (1.) They are not to be grant- 
ed without oath, made before a Juſtice, of 2 felony 
committed, and that the party complaining has pro- 
e bable cauſe, to ſuſpeR they are in ſuch a houſe or 
place, and do ſhew his reaſons for his * — 


2 . enge. a 22 


| 6659 
4 ere a genetal warrant to ſearch” all ſulpetted' 


| «« places is not good; nor are general warrants dormant, 
« ;uſtifiable,. nor do they give any more power to the 
" "fficer or party, ef what he had without them. 
6, (3) It is fit to expreſs that ſeatch be made in the day- 
time, (3.) They hould be directed to 3 and 
not to private perſons; the? the perſon complai ning 
« ſhould b preſent, becauſe he knows his goods. (4) It 
« ought to command that the goods found, together wich 
ce the in whoſe cuſtody they are found, be broughe 
„ peſo ſome Juſtice of the peace. 98 
The 'furſt . warrant that ever was granted for ſeizing 
papers generally, was, by Lord Townſhend, in the reign 
of George the firſt ; until that time, no ſecretary of ſtate 
ever went farther than to nooks the 1 pr ſome Uh oa 
particularized. OY 
lu fuch a party-crime, pop public Abel, 9220 can en- 
dure this aſſumed authority of taking all papers indiſcri- 
minately? When, in ſuch a crime as forgery, or any 
other felony ; or even in that dangerous crime, high trea- 
ſon, by correſpondence with traitors or the king's erfe- 
mies, all men would 525 out Rt it, and moſt de- 
 ſervedly ! Nothing can be thout ſome crimi- 
nal charge in law dec / ſworn aguinſt it. And where 
there is even a. charge againſt one particular paper, to 
ſeize all, of every kind, is extravagant, -u unreaſonable and 
inquiſitorial, It is infamous in theory, and downright. 
rainy and deſporifin i in practice. We can have no po- 
tive liberty or privacy, but muſt enjoy our correſpon- 
dencies, friendſhips, papers and ſtudies at diſcretion, that 
is, at the will and pleaſure of the miniſters for the time be- 
ing, and of their inferior. een 
Had Charles the ſecond thought his miniſters intitled 
to this prerogative, he would not have reſorted to par- 
liament for ſweeping warrants, to ſearch for and ſeize 
all ſeditious and treaſonable books and pamphlets. His 
meſſenger of the preſs would have ranged through the 
hops pf bookſellers and printers, and the ſtudies of diſ- 
affected perſons, that is, of ſticklers for liberty, upon the 
mere warrant of a Secretary of State' or privy counſellor, 
without the aid of a licenſing ſtatute. - 
And let me here aſk a queſtion. If alibel be no actual 
breach of the _ and ſureties for the peace or = 
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behaviour be not demandable of the ſuppoſed libetler-3-by 


what: colour of law. or by what warrant or capias, can 
any man; charged as the writer or publiſher, have his doors 
and. Jocks. broken open, for. the | apprehenſion either of 
hinaſclf or his papers? Can ſuch; force be authoriſed by 
virtue of any legal. proceſs: whatever, in this ſpecies of 
miſdemeanor, befo verdict, nay before judgment? -- 
:\ Nevertheleſs. I have heard, that a candid lawyer has 
lately engaged for the ſeizure of papers, declaring} * nogo- 


vernment can ſtand without ſuch power.“ But the ſpeech 


or the ſcripture of a trimming man, is not, 1 hope, 
to be counted for goſpel. And, I am clear, that miahy 
glorious governments have ſtood without it, and that no 


adminiſtration or government ought to ſtand, that wants 


it:- However, it is eaſy to foretel that ſo flattering a ſub- 


ſcriber to any political tenets, cannot long himſelf with- 


ſtand any thing. He would be able, I ſhould think, if 


 eccaſion preſented,” to throw himſelf at the feet of any 
Majeſty, with as much affection and-ardency, as the moſt 
„ie 5 14 4 R 


5311 £54 


In a printed actount of the tranſaction of Mr. Wilkes' eaſe, it is ſtated 
thus: © The 26th of April, a . was iſſued againſt the Au- 
thors, Printers and Publiſhers of Ne 45, and 49 Perfons were apprebended 
by it before the 29th, and among them a reputable tradeſman. This laſt 
was taken out of bed from his wife and a child dangerouſly ill, his houſe 
diſordered and his papers ranſacked, and his perſon detained three days after 


| his innocence known. The 29th, the Secretaries of State received complete 


information that Mr. Wilkes was the author and publiſher; and, the gene · 
ral warrant till remaining in the meſſengers bands, by virtue thereof, on 
be e. Wilkes's houſe was forcibly entered, his doors and locks braken 
open, all hi 
mon 

Mr. Wilkes himſelf was carried before Lord H. where it was imme diately 
made known, that an Habeas Corpus. was applied for and expected every mo- 


ment, but, to avoid the effect of that writ, he was hurried __ fo the 


Tower, and there all acceſs was denied to him, as well as the uſe of pen, 
ink and paper.. And I will add, from my own knowledge, that thoſe who 


had the ſearching of his papers divulged the contents of ſome private letters, 
which might have been very prejudicialto the writes of them, and have hurt. 


his intereſt and his friendſhip with other friends. 5 
It _ been aſſerted that, 77 _ 1 5 * — + 
libeller by a Jury, in order to take and bring him into the King's 
to PEI AMY on the verdict, the doors and locks of chambers, cloſets 
and ſcrutores, were broke open; altho' it was denied he was there, and it 
afterwards appeared he was not there. This was ſaid to be done by virtue 
of a Capias from the K. B. by ſome, and by others of a Secretary of State's. 
warrant, but without any information upon oath of his being in- ſuch houſe, 


and merely upon a flight ſuſpicion, that he might be there, grounded upon 


his having been ſeen about two montiu before going to the houſe. 


* 


wars}? * — 
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is papers thrown into a ſack and committed to the hands of com- 
meſſengers, without any ſchedule or ſecurity for the return of them. 


pro⸗ 
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ration, in every; ſtep, will enable'a marg 
be e be; more effeQually,. and even to. impoſe 
2 ſons e old revolution motto of Frodeſg 
guam rund And, ,yet there is, after all, fuch.a thing 
2 .one'self, and being the dupe of one's on 
E having niade this left-handed wildow the 
ſtudy of one s life, Lay the tendereſt infancy. 0 {5 
The Attorney e ſughrly paſſed over the eier of 
papers, after talking of it as a mere picture for which he 
happened to haye no taſte, intireiy omits the ſubſequent 


grievance of the clo/e, confinement. 9nd, my: don, having 


ſomewhat touched that matter in his letter, I ſhall not 
expatiate upon the ſubject, ſo much, at leaſt, ay the im- 
portanen. of it would otherwiſe have inclined me to. Any 
however, who looks at the warrant af commitment, 
ul ke the direction to the conſtable of the Tower, is 
to keep Mr. Wilkes ſafe, but to keep. him 
5. ate and 8 ſe, until he ſhall be delivered by due courſe 
tc of law.” = * ; the cuſtody here directed, is un 
| jr aj law, in che caſe ala miſdemeanor, ** in 


he comſnon, catrimitments. uſed by Juſtices of the 
eace, even in caſes of robbery on the highway, and other 
onies, not entitled to clergy, are to receive into 3c, 
jos and him ſafely to. leb, or that you ſafely keep, or 
ore to remain (until delivered by law) ; Jalvo cuſtodiri, ad 
lo. cuſtidiendum,. ſalvs — 9 in ſalua cuftodia ut de- 
1 or at mon 
that out of all the various forms of mittimus's to be met 
vith! in Burn's "Fuſtice, or the Regi iftrum Brevium, there 
is not one where. the word cloſe or ara, is inſerted- 


n a goaler is to keep his priſoner fafe, he is only | 


to Wa bim ſo as to prevent his eſcape, and no perſon 
not dangero 8, in that reſpect, is to be hindered from 


having * acceſs to him, in the day-time, But, when the 


Ky is. to keep the priſoner ſafe and cloſe, the goaler is 
o ſhut him up. from all the world. By a printed paper 


84 brute about, I learn that the warders of the Tower, 


in this laſt caſe, are never to leave their ptiſoner one mo- 


ment alone. And, in a paper which Mr. Wilkes dif- 


perſed, he aſſerted that theſe orders were ſtrictly obſerved 


with reſpec to bim, . that alto be was com- 


mitted 


| — Sabre miller nnn 


atv, & . ſecure cuftodirt : : inſomuch, 


| . [1 1 
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(a) „„ 
1 the zoth of April, wis Taſty 
May the 3d > er tailing way up by "Habeas 
Torpus'td: 233 of Common Pleas,” and remanded, 
Deore his friends, had for the firſt tithe; free acceſs _ 
His Coumciſ and — * os LY. 2 

Wr admiſſion on Saturd af Pele as 
Aden, nodle Burl and evening 9 — 

and on the Monday, he hap pra emp 
order upbn Major "Ransfor 's table, direQing him even to 
take down the * of all perſons applying for admittance. 
The common report about town was, "Vi the ſecretary 


of ſtate went do his Eour -houſe on the Saturday _ | 


ing, and did not returm ti fer ape nodtr, ahd't 
No order ſor the admiſſion of any ene he * Jing 
that the Major would not — _— general orden 
33 priſoncts at the deſire of 3 of the trea- 
7 could never be the reafe fon, as it was very 
a wy ſent i meſſenge r 10 or 155 15 ts out of town, 


Zeche ſecretdry's villa whe the pr 1 of 


| Parliament, vnd the ublis begun oo 185 

Lum. more lticlined a5 dr reds 7, nah 7 
chat the Major received, particular, p tive, verbat 
at firſt,” to ſet ndbody Wody have ache 2d that he de- 
elared, pad it nt hen for THe; he inöt Babe ſeruplel 
w hae let in any of Mr. Wilkes's Reger Alatiohs, flot- 
Wwithſtandimg the word cloſe Was i ig the Partitit. 
In ſhort, it was. a miſconception” of "the faWfil Peper. 
The great civil oeers N there W nd differerice 
at all made by the faw between the treatmetit of a Tee 
— for: a miſdemeanor, and. of done for a capit 
erime, or before" or after conviction.” | 

Now, my opinion is, that before' Codein Us ts 

does not warrant clofe confinemeht; {6 45 to Uebir 4 


friend from acceſs; in any cafe Whatever; and that the 


ſame is a breach o. the -great Habeas Corpus aw; and of 
All he ſtatutes d Homme replegintide. "For; if a bn 


when apprehended and Sartzedd before à magiſttate; N 1 
that magiſtrate committed forthwrith to i ene 

that nobody can get at him, it will Ampoffble for him 
to Write à letter, or to make an affidayit, to get 2 Habeas 
Corpus. Indeed, it feems ta me to 9788 55 an abſolute de- 


privation of the right that eve bje& has to his _ 
<* unleſs it ſhall appear that bet — bortigutted, i 


1 Rr > NI ar 


ce gl uf on Ma = 
— 6K Tore © has a2 juri 

"or iy be warfapt of bee u 

Peace for W 1 

0 is not bailable:” This ſtatute of Gale t 
240 takes notice of the great delays and other Sh:/ts 

« of 'goaſers and others, contraty 18 the” Known. lang, 
««' whereby many of the King's Fei may be. Jor 

and 


or actes '6f 


= detained" in priſon, in fych cafes! where by kw the 
are ballable,” to their great charges and de tien 


urns 6: be” expreſly enacted, for the prevention 


33 the more Fer relief of all perſons. im- 
or 


prifoned fo any crimin criminal matters.” 
committed to cs 
parliament, by. 
this very 


| on, "for ſeditious diſcourles i in 


the. 1ft, and. it was the; tation of 
0 ſhock t 


ion. that firſt is throne ; ; and yet, "I 6 
that in the cafe of Ae t has ever been 


ioticy of at all, either in parliament or in any court 
bat Le. fy in chan oc we a libel, 


not know, 


* ** 


te lea cfinable, and the moſt ambiguous of al ny 


— yo by e po only a breach of ts po 

to be not o u 1 1 extreme ty in 
— and, Ie bo fte e conftitution, the maſt 

lefs 
2s ought to | | nak every 

e, gentleman f 

It is Tor the Ghrporal injury that ind, in 
of mankind,” the dreadfulneſs of the example. 
force exerted and continued againſt law. 

When I ſee a ſecretary of ſtate, obſtinately fighting 
with the laws of his country, privilege to the utmoſt, 
notwithſtanding it was the of the royal complaint 
to the Commons againſt Mr. Wilkes, availing himſelf of 
every practicable eſſoign, and, at length, N gh 
all che proceſs and penalties bf a court of Tulice, to 


void trying the right of a tranſaction, which has oh 


yet been directiy given up; and perhaps waiting for an 


outlawry of his proſecutor, in otder then to mk, por 


juſtice of his country ſtill more, by entering an 
ance to the my him, at a time, 


ae; EPA bunks 44 51 15 


ich matter or offence for e by aw the ä 


Now, 3 o not mire inal or Fppſ the "ive i members were 


4 can be 80 by 12 miniſter, and pc | 
when be thinks 
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old, fober, private Wi l that Iloſe my temper, look 
for redreſs from ſome other. .quarter, and feel myſelf in- 
clinęd to join in an addreſs to * Commons of England, 
to take up the conſideration, an L094 on with the proſecu- 
tion of that cauſe, which every Freeman is intereſted in, 
and which . ordinary courts of juſtice have been ſo long 
foiled in. I remember what is Mr. Locke's definition of 
"liberty ; what he makes the province of a court. of — 
cature; what the extent the le iſlative power; 
What, according to him, ome a leinen of, al 1 
vernment. 

Who under ſuch SOIC TIS. would. Vale 2 "Jury, 
ſhould they at laſt have ſuch a ſecretary brought before 
them, far. giving extraordinary, exemplary damages, in 
"gerrorem / Fſpecially, if they 15 have all imaginable 
foundation for believing the judgment upon ſuch verdict, 
will be delayed by every artifice of bills of exceptions, 
ſpecial verdicts, motions Tar new, trial, writs of error, &c. 
that can be practiſed, in order to prevent all effect from 
it, and to overbear, in the Jong runs the. poor Proſpcutor 
by dint of expence. 

If mankind is to be enraged, I really think this is the 

readieſt way to effect it. 

e a queſtionable act has been done by the great officers 
1 ſtate in any juſt government, and when taken no- 

tice of, they avoid a deciſion of the eſtabliſhed courts of 
law, 1 will ſay they diſ-ſerve the Crown by ſuch conduct, 
let who will adviſe it. It is unbecoming men who pre- 
tend to an honourable repute or a juſtifiable behaviour, and 
"incredible where an adminiſtration means only to uſe legal 
powers or deſires to know what they are, 

No jury will give great damages where a | miniſter pleads 
law for his excuſe, and readily reſorts to a court of law 
for its opinion, in order to ſhew the truth of his plea. 
But where he ſhuffles and cuts, flies to privilege and chi. 
canę, and ayoids a court of law, or keeps it at bay, he will 
not oor have every preſumption i in disfayour af him, but 

will raiſe the reſentment of every man, and ſhould the flow 
foot of juſtice at laſt overtake him, nobody il think it 
can treat him too ſeverely, as an example * all. future 

_ miniſters, ” 
How can any miniſter, pk 91. eluding the 1 when 
be conſiders that kings, the; upreme magiſtrates. of this 
country: 
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country; hold. their crown by no other tenure, and are 


ſworn and bound to govern by law, at the peril of that very 
crownitſelf ! Our conſtitution admits of no arbitrary will 


_ or pleaſure in any man. The law is the ſole ſovereign of 
England, and That law'is known and ſettled, on the firm 
baſis of immemorable uſage, innumerable precedents through 
a ſucceſſion of ages, and upon the ſtatutes of kings, lords, 
and commons. And, it is this circumſtance which makes 
the ſecurity, the independence, and the pre-eminent feli- 
city of Engliſhmen. What a comfort is it to every man, 


who either raiſes or inherits a fortune, to hold That ap 


his liberty by the ſame and as good a title as his King holds 
his crown ? Who therefore, can ſink ſo low asto ſubmit to 
enjay, all that he has, by the mere grace and favour of a 
man like himſelf, inſtead of holding it independent of every 
— upon earth, but the known and neceſſary laws of 
It would, in my poor opinion, be of infinite uſe to young 
men of fortune, beginning the great world, who _ 
hereafter be miniſters of ſtate, to read attentively the fir 


15 years of the reign of Charles the I. and the laſt 16 years 


before the Revolution, in the original diaries, annals, me- 
moirs, tracts, and in the parliamentary and cotemporary 


hiſtories, of thoſe days. They would thereby perceive, - 


what mighty ill conſequences flow from ſmall beginnings, 
and particularly, from right not being to be had for the ſub- 
ject in courts of Juſtice, — | 
The Attorney wonders, what ſhould occaſion any 
alarm“ and ſays, one would think; that ſome inno- 
** cent man had been oppreſſed by arbitrary violence, 
* tyranny," and perſecution.”** To which I ſhall only ſay, 
that the legality of the arreſt itſelf by virtue of ſuch a war- 


| Jant, and not the innocence of the man arreſted, is the 


matter in queſtion, 
| The Attorney might as well talk of the qualities of the 
writer's mind, and endeavour to ſhew that he was a ludi- 
crous, extravagant, profligate, debauched and blaſphemous 
fellow, and wrote an infamous poem, whereby he excited 
the indignation of a grave and pious nobleman, who, from 


a motive of conſcience complained of him to the houſe of 


lords, for diſporting himſelf in the works of Vice; and 


that therefore, ſuch a man might be treated as adminiſtra- 


tion ſhould pleaſe, without any regard to Jay or the con- 
1 | gs ſtitution, 


% : * 
" A l . | * 2 3 F ” 8 
a — : — - FITS 2 
— e,,  — —  —— ——xc——  — —['.é .., — — — —— ———————— —@@ 
0 — A — — 


- - $4 . 

— TRL _ » 1 
. be ce 
—_” — . — 


* 
— —— 


* warms oY ——— ꝑ—— — —— — — . — — mY 
> AS... —— — — Wren [oc the > os 222 r. © Ar 8 p — — — — — 2 — — '' — - ” a 
„ Sous 3 on K ern Rady EE -4 7 - - 


2 
— ” n- » ———_ — — " — 
— ” — ” "_—_ — — — 
my Cu — — — = _—_ » — 1 — 2 — * 
———— een > tt —_— ————_ —— - — — 
— — —Ü—ẽä—ñ — = 
— — — — 
— — — — — — — 


— 


— 12, > 40 rn, 22 
— 
. — 9e 
— — 
. 
44” — —————_ 


- — WP — 
— a — . 
- — — — EAI nr err 


— 


_ 


Kitution,. and chat, . of 1 ; the franchiles of 


their "countrymen, the in Dip wes only ſettle 1 


morals of individuals, like the Courts Chriſtian of 
The Attorney concludes on this head'with „ 
ther all the ee and other «.y rice agg 
4 that they have had ample ſutisfacti Nerd he in 
directly admits that they had been aggrieved, but then in- 
finuates, that as money is ir the meaſure of all 
things, and an adequate conſideration either ſor 2 broken 
or a broken conſtitution, fo there has been no harm 
done at all, but what is now compleaty paid for. Let 
me aſk, were theſe damages offered or even paid volun- 
tarily, fo ſoon as the unlawfulneſs of the act was diſcovered? 
Or, were they — by the verdi& of a jury; after 


every means to delay and to defeat the action, to ſtagger 
8 ied t ” 


udge who tried the cauſe (but who was too firm to 
'be 1 and too able to be impoſed upon) and fi- 
nally, to ſuſpend indefinitely the judgment upon this ver- 


dict, by a bill of exceptions, had been tried in vain? After 


all chis, were the exceptions tendered with ach carneſt- 

neſs, and ſo much appearance of ſincerity, ever argued or 
deemed capable of fupport in any court of law whatever? 
Or, were the perſons, ho took them, after theſe fruitleſs 


attempts to delude mankind, under the facred* names of 
law and conſtitution, obliged, like convicted jugglers, to 


ive up the game, and, as the laſt ſhift, to buy eff clari- 
deſtinely the verdicts ſo -publickly obtained, in hopes, by 
a private barter of ſatisfaction and releaſe from-low and ig- 
norant proſecutors, to nick an attorney, who' had laboured 


a juſt and a national ſuit; out of his coſts? Is this, of is it 


not the Truth; and is or is it not a handſome come'off, or 
a reputable way of giving up a great cauſe, where the 


erden bas thought © proper by its Attorney General | 
to take up the defence? Sume Ae wen 


mert ts, 


But in God's name, what have. damages. 6 do with | 


the great point the Attorney is arguing, whether the Com- 
mons of England ſhould or nos vot come to a. ſtrong 


reſolution upon ſuch an infringement of the conſtitution. 
Moſt people are of opinion, hen 2 power, dangerous at 
any time to be — is e an ordinary point 
unneceſſarily, rliament' ſhould immediately brand fo 
violent and wing 


vey, and, if 88 


eo eas 


Lond 
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ore alarming ie 
great men. 850 57 act by the 
Read of Win by that of the 
5 d_the moy My a ene 'of 7 uſage to ex- 
ecciſe this | 3 N greater ion it mi ighe 
ſeem to POE derived "x an oy e practice of 
20 or 30 years, the more nece ary it might ſeem to come 
to ſuch' a, reſolution ; Eſpecially, too, if this power had 
955 age ax » dy. being exerted in the caſe of a 


Kg © d eve en in the moſt dubious of all miſde- 


e and ab ve al, if it were in a time * the pro- 
found (es 70 7 * all partie were ſtriying who 
ea boy foremoſt | \ ſhewing their ſirtcere chen to 


the perſon, of their Sc veteign A power notoriouſly and 
nes merle felis to = IL et 2 but 
J itho | EET fink, that thoſe 
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ju * gravity and deli 91 Oy, into a er 
at one of t ir e uti mig 4 Pot iS thats. t 
early 1 in the ſe 5 . 1 Was ; agitated, io that 


when 
there was no want of Rae, ny Tt Was a point that inte- 
rely fide Reh attention more than any other. 
0 


lution, in confine: Was caſs in queſtion, | 


a 10 drawn as to: 


y to 1 5 y, it Ea Dach appear 


e ;nlutficieht -or - 0 The cone nd the preſent 
Pas "ts; for, it bis THe 8 a at to 


do the ſingle us 1 — nd 75 the rumour 
is, that man ' members of bo oules ho 1395 it a proper 
opportunity | x. coming. to à gen 29 taking 
away privih 2 Da f an 
or 15 ad from, emeanors whatever. 
is, 1 | ta apr te the Attorney, upon 
the preſent, head, X 7155 oweve r, 1 muſt Allow i! it is reported, 
ſeveral. 1 8 commoners e conten ded warmly that the Re- 


8 144. 2 — 2 i 
alte "Ir vileg 2 mons con- 
fined their R 5 Keck 75 5 rd 780 the therein, 
itic 
th 


ſolution tow! 1 n have. been general, de- 
claring G Geng arfants. Megali 1 2 all Laſes 2 It 


deR too, tha e motion Flt 15 the houſe was 
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rat reſolution, of this eo 22 for another of the 
kind, upon the ſcizure of papers ; . berg for a reſalution us ü 
Is notion Was *. 
l for a telolotion That 
a general rt For ren and Ter [ering ing the aithors, 
b 
The 


2 


dn ö the [particle ware warrant, of 


| printers, and pub 's of 4 2 2 together with 
their papers, is ow warrant / aww. * The houſe feceived 
it, but by amendments narrowed it ftill more, in order to 
bring it to the individual warrant that had” iſſued, and to 
add thereto facts relative to ſecretaries of ſtate and 6ourts 
of law. At laſt the reſolution adopted by the houſe for its 
queſtion was this, That a general warraht for apprehend- 
"ing and ſeizing the authors, printers and publiſhers of a 
ſeditious and fregſonable libel,” togethet with their papers, 
is not warranted by law; altho ſucb warrant has 15 CE 
 #ctording to the uſage o office, and bas been . 
| "Gucell to, and 4 fo far as a ppears 0 this. Hu e, the. validi 
thereof hat never been 228 in the court 0 wy King's Bench, 
but the parties t | have Ben 

foil cur. And, it is faid, the King's ne and ad- 
* 2 eneral were the perſans 2 moved and enforced 


1 c 1 amend- 
all eſe nanowing en Jos een 


Howerer,.'s as the preſent ha has in theſe two in- 
* ances, ſhewn its approbation of coming to reſolutions only 
upon the caſes that have actually hap 
Attorney nor myſelf, are at liberty to galnſay it. "As they 
' have adopted it, I cannot fuffet my felf to fay, that a re- 
-*© ſolution upon t the journals, confinèc to the Eaſe of ſedi- 
tious bels only, Jeft the warrants in all other caſes; ſtill 
more confirmed and authorized by y that tacitapprobation.” 
I do not think f6, And I will 195 8 to aſk him, whether 
he thinks that the e » . no pri vile: 
lies in*the cafe of that 109 7 Wil nee a libel, has 
thereby tacitly approved and confirmed its 1 ege in all 
other rien; s. T ſhould rather "reaſon that when a 
parliament condemns any thing im one caſe, it "intimates a 
diſapprobation of every Emir caſe and of every che like 
ſpecies, altho* not named expreſſy in their refolation.' In- 
deed, were I capable of thinking, that the Gentlemen, 
who oppoſed the general reſolution firſt propoſed about 
warrants, and ſtated, contended for and — we a, th 
lution adapted only to a a particular ale, which, the” Houle 


. 


bailed by the | 


ened ; neither the 


/ ĩ0. ... ¼ ‚ co cus ⁰ ²-ͤ rc. roo eee ⅛˙ à Es on non, 


thai I — Fr arr be more IG than ever. -_ 
I dare ſay, the Attorney here reaſons from fn ne, 
from any Authority of itate. 

But the Attorney, boever, is 1 TY that the Lords 
might differ from the Commons, either Pa b of par: 
lament, or ag. a court of judicature, This is impoſſible 
in a perfectly clear caſe. Nay, I can rid him of ſuch 
fear, by what happened this very en. Let him only 
look back to the proce „and he will find that the 
preſent parliament took notice of The. North. Briton 
NV. 45» in conſequence of the King's meſlage, and upon 
the mere view of the paper itſelf, without inquiring into the 
truth of any circumſtances, that the author might rely 


upon or the public's opinion of his intent thereby, deter 
mined it unanimouſly to be a libel ; and yet, this is not 


only what great Judges eſteem a mere point of law 
what by ſome is held to be a very difficult — Thee 
was done too without any previous communication with tho 
Lords. The Commons even went farther, for they afterwards 


called ſor evidence, in order to ſind out who was the au- 


not 


thorz and it appearing to them, altho by witneſſes 
7 one. of their own members  was,, 

| *® expelled 

their — far- "till half an Your after three in — 
Now, this laſt was a. fact, — the conſtit 

this country, is to be tried by a. Jury. Nax, the 


* 96 


mons came to both theſe reſolutions, whilſt 4 — mat 
ter was in a courſe of trial before a Jury in the courts bes, 


low; where it was poſlible that 5 might be differently de- 
termined. For, nobody can tell <P Ju will do in — li- 
bel; and they generallydetermine both the 


Is it drag. #S.- + dur oi them vo be n doc 
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wh This very thing happened in New York in America, eee. 
of government is the ſame as in England; the Governor, Council and Aſs 
2 anfwerinz to King, Lords and Commons. Now, in the caſe of ane 

Zenger, a Printer, the *©. Council by their Reſolution, declared the 
5 * publiſhed by him to be Falſe, ſcandalous, nal! and ſeditious 

Ae the Jury upon his trial were upon their oaths, and thereby bound 


deliver their own opinions, and 2 that of the Council, they — 
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E 
find only that ſuch a man had publiſhed the paper, and to 


leave the conſtruQtion thereof to the Court, and that the | 
Judge who preſided was one of thoſe intrepid magiſtrates, 


— do not care at all for the reſolution 4 a Houſe of 
mmons upon a point of law: it is ſurely, very poffi- 
ble, that ſuch a Judge might have made a different =. 


- mination what the Houſe had done. And then even 


this Judgment might have been carried by appeal to the 


Lords, who in their judicial capacity might think fit to 


declare the legality of the paper in queſtion, to 
<< confirm the practice of diſcuſſing without doors the 
truthwof the ſpeech from the throne, and to affirm the 


Judgment of the King's Bench. Notwithſtanding there- 
fore, this matter was in a way of trial below, and not- 
_ withſtanding the Lords, both as a Houſe of Parliament 
und a Court of Judicature, might have differed from the 


Commons, yet they determined both the law and the 
fact; without being afraid, as: the Attorney is for them, 


4 either that the Courts of law muſt be divided and con- 


ee founded in their opinions, or that the dignity of the 


4 Houſe of Commons muſt ſuffer in the neglect and con- 
| «tempt of their reſolution,” They judged, I preſume, 


that in a clear matter fuch difference of opinion could not 
ariſe, that the paper was clearly a libel, that it was a mat- 


ter of national moment not to be procraſtinated, and that 
therefore, they not only might, but ought to pronounce 
their opinion upon it. According to the Attorney's doc- 
trine, a Houſe of Commons ſhould not venture to declare 


that two and two make four, before a Court of law has 
told them ſo. But, in ſhort, this has never been their 
practice. It is not fit they ſhould interfere where the pub- 


| hee is not deeply intereſted ; but where it is, they are 


bound to do fo, in juſtice to their repreſentatives, and 
they always have done ſo. Nay, they have gone further, 
and where the neceſſity was great, they have even come to 


à reſolution in point of law, contrary to the judgment of 


a court of law, and to the opinion of ten out of twelve 


Judges. Where they ſuſpected any undue influence, ei- 


Lia. e een 3 44 1 : 5 

A. themſelves obliged to it the priſoner, by returning a verdict, not 
S Guilty ; which is the Verdi 9 in — bound to 
return, if he thinks that the priſoner js not guilty of the crime charged in 
© the Inditment or Information. Preface to Zenger's trial, which con- 
tains many things very well worth reading | th 
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ter in the exertion or the ſupport of the Prerogative, by of- 


ficers of the er Own, Or by Judges, they have always inter” | 


poſed. Is it; poſſible to forget, or to controvert, either their 
conduct. or the propriety of it, in the great caſe of 
ſhip · money, which was firſt brought into queſtion by Mr. 


Hampden, a private gentleman, who, ſo far from regard 


ing the trumpery, pettifogging conſideration of damages, 
declared that he would not pay it, were it but one farthing, 
if pretended to be demanded of rigbt, and by colour of 
law, and yet proceeded, according to my Lord Claren - 
don's on account, with great temper and moderation in 
that ſuit. His Lordſhip adds, and all the world knows, 
that never any cauſe had been debated and argued more ſo- 
lemnly before the Judges; who, aſter long deliberation a- 


mong themſelves, and being attended with the records, 


 whichhad heen cited on both ſides, delivered each man his 
opinion and judgment, publicly, in court; and ſo largely, 
that but two Judges argued in a day. Ten of them ſo- 
lemnly pronounced their opinion for the right claimed by 
the crown, and which it had regularly exerciſed for four years 
immediatel. preceding: but, as Lord Clarendon obſerves, 


the judgment proved of more credit and advantage to the 


gentleman condemned, than to the King's ſervice. How- 
ever, adds he, theſe errors in government were not to 
ebe imputed to the court at that time, but to the ſpi- 
*© rit and over-aQtivity of the lawyers of the privy- coun- 
e cil, who ſhould - more carefully have preſerved their 
<< profeſſion, and its profeſſors, from being profaned-by 


„ thoſe ſervices, which have rendered both ſo obnoxious 


eto reproach. In ſhort, the Houſe of Commons en- 
tered into the public grievances, and notwithſtanding the 
right of leyying ſhip money was a mere point of law, and 
there had been the aforementioned ſolemn adjudication by 
the whole bench of Judges in it, they ordered that the re- 
cords, inrolments, judgments. and proceedings in the Ex- 
chequer, and all other. courts whatſoever concerning ſhip- 
money, ſhould, be ſent for, and warrants ſigned by the 


Speaker, directed to the officers of the ſeveral courts . for 
theſe matters, were iſſued aecordingly. In conſequence. 


of this, a committee was appointed, and upon the report 
of that committee, the Commons reſolved, Tat the 


6 charge impoſed upon the ſubjeQs, and the aſſeſſments 


for that purpoſe, commonly called ſhip-money, are a- 
5 SY gainſt 
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“ gainſt the laws of the realm; and that all the writs, 
commonly called ſhip-writs, and the judgment in the 


- <6 ſhops of Canterbury and York, preſidents of the reſpec- 


 <+ tain in them many matters contrary to the King's pre- 


s [iberty of-the ſubjects, and are: matters of dangerous 


Ireland were unjuſt and illegal; arid that the Judges there 
| were fit to be queſtioned as criminal, ſor their extrajudicial 


A court of law, and even by all' the Judges; in matters of 


' the Lords, and not as a foundation for any bill, and, yet 


ſince as law, by every court of judieature in the kingdom. 
A reſolution of the preſent Houſe of Commons would be 


man may throw out to the contrary, by every Judge 3 and 


(7) 


«© Exchequer in Mr. Hampden's caſe, in the matter and 
& ſubſtance thereof, that he was any-wiſe chargeable 
“ thereby, are againſt the laws of the realm.“ In the 
matter of libel, they conſidered the cafe of Burton, Baſt- 
wick and Prynn, and reſolved, the judgment and ſentence 
of the court of King's Bench, to be illegal and unjuſt : 
and, ſo they did in the caſe of Lilburn. In the fame ſeſ- 
fion of Parliament, the Commons entered into a conſidera- 
tion of the eccleſiaſtical power by law, and of *© the ſeveral 
6“ conſtitutions and canons, treated upon by the Arch-Bi- 


<< tive convocations for thoſe provinces; with the reft of 
„ the Biſhops and Clergy, and agreed on, "with the 
% King's licence, in their ſeveral ſynods; and re- 
ſolved, That the ſaid canons and conſtitutions do con- 


„ ropative, to the fundamental laws and ſtatutes of this | 
** realm, to the right of parliaments, to the property and 


6. conſequence.” The ſame partiament likewiſe took 
notice even of the tranſactions in another kingdom, and 
reſolved that ſeveral proceedings by the Lord Lieutenant of 


proceedings and opinions. From multitudes of - inſtances, 
where the Commons have come to à reſblution with re- 
ſpect to matters of law, I have only ſelected theſe few, in 
order to ſhew, that they have done ſo, when the Houſe 
us filled with great, conftitutional lawyers, where the 
ſame point had been already and differentſy determined by 


univerſal eoncern, and in particetar caſes, and even witb 
reſpec to libellers, in points of both Common and Eccle- 
ſiaſtical law ; within and without the feulm of England; 
and that this they have done without any conference with 


their reſolutien has been obeyed and conformed to ever 
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equally reſpected, I doubt not, whatever big words an) 


I never 
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it will appear hereaſter by the Votes and Journals, that a 


clude, from their not being deelared illegal, according to 
the antient uſage of the Houſe in matters of like univerſal 


concern, that ſomething appeared which rendered the 
point of law very problematical. Indeed, it muſt from 
reaſon ſeem to every reader, that altho* the Houſe inqui- 
red into the matter, on account of its infinite conſequence, 
yet, that it could not be warranted; in paſſing a cenſure 


contrary obliged to hold them juſtified, and to diſcharge 
the complaint againſt them, however much the Houſo 
might wiſh to damn ſuch warrants; if not in all caſes, yet, 
at leaſt, in that of miſdemeanors and libels, and with that 
view had apparently narrowed the firft prupoſed reſolution 
to one of à particular nature. The natural concluſion * 


mons could not find à ground for condemning General 
Warrants in all caſes, or even in the ſingle caſe of a libel, al- 


tho' accompanied with an order to ſeine papers; inſomuch, 


preſent: proceedings, as a juſtification not only of theſe 
General Warrants, for the ſeizure of ꝓerſons, but alſo of 
papers, even in the caſe of a miſemeanor, ſo that this 
uſage· will be apt to gain ſtrength from what has paſſed, 
as non regredi qi progreds in ſuch an enterprize as this. 


Ves the prigted Votes of Jom 49, Feb. 10, 13; 34 and 4 1764. 
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upon thoſe who had uſed theſe warrants, nay, was on the 


from the printed votes and journals muſt he, that the Com— 


that J ſhould think an able man would hereaſter allege the 
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: (74) 
"The fingle obiter ſaying of a Judge at Mi print, or 
the judgment of a — a. hr _ Luſicient to 
reſtrain future miniſters, hurt by what is publiſhed againſt 
them, from uſing this general, ſweeping power, when 
they find, — of Commons will not interfere in 


the caſe, "except to vindicate the perſans who uſe it. For 


which reaſons, IT wiſh, with all my heart, this affair had 
never been agitated in parhament ; becauſe I am ſorry that 


any time-ſerving Judge hereafter, ſhould have ſo good a 


pretext for uſing his diſcretion in the determination of the 


point, and for not being afraid of Parliaments ning; him 


to an account for what he ſhould do. 
It is, however, à point of very 8 conſequence 


both to the liberty and property of every man, and the 


Attorney therefore is a little too dogmatical, in conclu · 
27 that the true queſtion was only, * whether the mini- 

ſhould ſuffer themſelves to be the dupes of ed FF 
A very ſatisfactory apology. and 1 truly! For 
aas to his round aſſertion, that this is a. power which the 
<<: beſt friends to to liberty had never ſerupled to exerciſe ;” 
it ĩs gratis dictum, untrue in _ "upd: in it wane 3 
nothing to the purpoſe. 


Thus much, 1 obliged to fy, vo 
only in ſupport of my own freedom as a man, but likewiſe 


in honour of the. miniſtry, who muſt, I think, be highly 


diſpleaſed with the over-weening preſumption of an Attor- 
ney, in advancing - out of doors, what no miniſter, nor 
even the Attorney ( General himſelf, m venture to aſſert 


within doors. 


As to what he has ald wth: regard to the Jafignificance 
of the mere reſolution of the. houſe of Commons, I do 


recollet that ſomething of a like ſort was flung out by 
ene learned gentleman, who, indeed, cloſed the whole of 


his argument on this point, by ſaying, that. had he 


the honour of preſiding in any court of law, he ſhould 


regard ſuch a reſolution no more than he would that of 
4 fo many drunken porters in Covent Garden,” It 
"would not, perhaps be a judicial determination of the 
„law, which might be — in a court of judicature, 
4 and would only be a declaration of the ſenſe of the 
«© law,” by all the commons of England. And with- 
out doubt, if the reſolution of one —5 would be of no 


— with this gentleman, the — of both houſ — 
wo 
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„ Finns with 
I dare ſay, he would be confoundedly fri with 

4 of either houſe, ſhould he live to experience 
it. I will not ſay, that the two houſes have ever gone ſo 
far as to make law, altho?, I believe, they have gone ſo far 
as to make a King ; but this, I am ſure of, that they 
have very often declared what the law was, in my great 
points, and this is all that was contended for. In times 
more remote, when houſes of Commons were not ſo 
ſcrupulous, they have frequently come to reſolutions de- 
claratory of the law; as any one may ſee, by reading an 
account of their proceedings in the reign of Charles the 
Firſt, when headed by Sir Edward Coke, Selden, Glan- 
ville, and the great lawyers of thoſe days: and this right 
they continued to claim and to exerciſe when Mr, Somers, 
Serjeant Maynard, Sir William Jones, Sir Francis Win- 
nington and other lawyers, ' undertook to conduct them 
prior to the Revolution, which laſt tranſaRion, altho* 
wearing away very faſt in remembrance, is a period of 
hiſtory not yet abſolutely forgotten. At that time, ſome 
of the men I bave named were thought to underſtand the 
conſtitution; they had lived in tickliſh times, and ſtudied 
it cloſely :- nevertheleſs, I do not, in this reſpect, mean to 
compare them with the reſpectable perſon I juſt now 
alluded to, altho' they had certainly attended the houſe 
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. 
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„ n 
5 e times it was the notion, that, upon any illegal 
arreſt, or other violation, by a great Miniſter, of a mem- 
ber of their houſe, it was neceſſary to come to a reſolution 
forthwith, concerning the law upon that head, without 
waiting for the ſlow, and poſſibly ineffeQual, proceed- 
ing of a Coupe of Juſtice, where a mere miſtake, in 
the manner pleading, might delay for a year, or 
poſſibly fruſtrate entirely regs t. The lime 
was anciently - called, commune con/ilium regni, communis 
reipublice ſponſio. And I cannot even yet regard a reſo- 
lution of the Commons, in the ſame light with the Attor- 
ney, as a mere amuſement ;” becauſe, if by virtue of 
my reſolution of theirs, whether the ſame may be pleaded 
in a regular plea or not, a man be committed to Newgate, 
the Court of King's Bench will never venture to queſtion 
the legality of the proceeding. When the * 
| Os | Alex- 


R 
* 


5 AW © 
Alexander Murray was ſd committed, x late great pattioty 
; Sir John Philippe, put on his gown, and tame into the 
court on purpoſe to make a motion, as he phraſed it, 
© in tbe cauſe of liberty, and ptayed a Habeas | Corpus 
* for the ſaid Mr. Murray 3 which was accotdingly granted 
of courſe. The cauſe of his impriſonment, teturned by 
the goaler, was only an order of the Houſe of Commons, 
without any crime alleged. The Judges ſuid they could 
not queſtion the authority of that houſe, or demand the 
cauſe: of their commitment, or judge the ſame; and 
therefore refuſed to diſcharge the priſoner, maugre all the 
patriot's arguments to the contrary, and ſo remanded: him. 
Nay, I will mention to the Attorney one other caſe, 
which will be worth his conſidering, before: he lights the 
notice of a reſolution of the Commons. In the yeur 
1689, one. Topham, the Serjeant of the Houſe, com- 


= plained, that being ſerved with ſeveral actions, -for taking 
mn perſons into cuſtody by order of the Houſe, bis pleas of 
"v4 their order in his juſtification, had been over-ruled in the 
__ King's Bench. The Commons thereupon reſolved, That 
= <<; the ſaid different j 2 given in the King's 
M1 Bench againſt the ſaid Topham, are illegal, and a vio- 
"I lation of the privileges of parliament, and pernicious 
mn to the rights of parliament ; and that @ bill he brought 


ian to reverſe. the ſaid judgments; and they ordered 
that thoſe of the Judges who weite living, ſhould attend; 
which they did. Sir Francis Penibertom, (who had been 
the Chief - Juſtice) being deſired to give bis reaſons ſor 
over-ruling the Plea of the order of that. Houſe, replied, 
That he knew little of the caſe, it was ſo long ſince. 
% But that in caſe the defendant ſnould plead he did arreſt | 
*© the plaintiff by order of this Houſe, and ſhould plead 
That to the juriſdiction of che King: Bench, he 
thought, with ſubmiſſion, he could ſatisfy the Houſe, 
„that ſuch a plea ought to be over- ruled: and that he 
took the law to be ſo clearly. He then withdrew ; 
and Sir Thomas Jones (a puiſne Judge) being examined, 
ſaid, ** That it was lang ſince, and, not knowing what 
he was to attend upon, could give no account thereof; 
< but, that if any ſuch judgment wus given, he hoped it 
vas according to law, as the matter was plsadai; and 
then withdrew. Sir F. Pemberton was again called, and 
huis reaſons being demanded for his general Ae 
_ 103 
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a debate, That the arders.. 77 proceedings of this Hou 
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« he yew} had ſaid, for his preſent, thoughts: and 
« reaſon.” gies withdrawn, the Houſe refolved, « 


6c e e ſdiction of the court of 


y examined, touching their rea- 
ſons for over- ruling the plea of Serjeant Topham to the 


ation brought againſt him by Jay, and ee into cuftody 
of the Serjeant at arms. 


The Attorney, bowever adds, "char even the Refolution 


Sober for would have been, of no utility, becauſe it 


might have 12 eaſily evaded: and then tes two or 
1 ices as e evaſions, which he conceives 
would fru rate "the reſolution, and conſequently render 
eit, in effect, no ſecurity at all.” A change of a word 
only in the ©* form, he ſays, would ſubjet * the ſame 
66 9 oe To. evince this, he ſuppoſes a Secretary of State 
* was.to grant a particular watrant, deſcribing the per- 


* ſon, for. the ſeizing the papers; and a general warrant 
e for apprehending the authors, printers and 

and, thereupon, ſays, ** he ſhould be glad to know m_ 
** ther either of theſe warrants. would fall under this reſo- 
* lution.;*”, and then, taking advantage of the ground he 


has got, rites in his; eue and ventures to alk, „ Whe- 


60 « ther, if the words treaſonable practices were inſerted 

(and A e to excite to treaſon, he ſhould ſuſ- 
5 9 to be a nable practice) a General Warrant 
might not in; that caſe paſs uncenſured, including 


© both perſons and papers?” Now, I will fairly tell him 


my thoughts of the matter, and the probable conſequences 
had ſachs a reſolution as that contended for been come to. 
| take it to be mott clear, as the law now ſtands, a 


General Warrant is good in no caſe whatever, for the | 


apprehenſion of ! perſons or papers, or heth; and that a 
1 or anv Warrant, for ſeizing the papers, 18 

likewiſe, as the law; now ſtands, good in no caſe whatever: 
and conſequently, that none of all his ingenious contri- 
vances before ated; for nk the _ woult be, it 


King's 
ought not to be over-ruled.” They then or- 
dered theſe two. Jud nies © attend again on another day-; 
when they were ſeve | 


at- 
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attempted, worth one ſingle ſtraw. Having laid this down, 
T ſhall proceed to ſay, that, in my poor opinion, if the 
reſolution had been agreed to, as it aroſe out of a parti- 
cular caſe complained of, it would have looked to the 
world as if either houſe of parfiament, whenever in any 
-particular inſtance this great privilege of a freeman, the 
liberty of his perſon, were violated in the perſon of one 
of their own members, and came to their knowledge, they 
would take immediate notice of it, on purpoſe to expreſs 
their indignation againſt the outrage, 'in order to deter all 
men from doing the like for the future, and to keep freſh, 
in every bodies minds, the law upon that head. Their de- 
claration in this caſe, where no doubt of the law itſelf 
could be pretended, would have convinced-all-mankind, 
that, where ever the law was clear, they would not ſuffer 

it to be violated by any perſon, ever ſo high, or ever fo 
great, without their immediate inquiry, and the fixing of 
an indelible brand for ſo dangerous an offence. Poſterity 
would have ſeen in the journals, by-the very caſe before 
the houſe, that the reſolution 'was adapted to it, neither 
falling ſhort of, nor going beyond it; and from thence 
too would all men judge how unadviſeable it muſt be for 
any man, to infringe the liberty of the ſubject in any one 
point. From this inſtance they would naturally reafon to 
others. Therefore, hardy as the Attorney is, I believe 
that, after ſuch a reſolution, he would not venture, on 
any quirk grounded in the change of a word, to have at- 
"tempted aught againſt the ſpirit or words of the reſolution, 
by the ſeizure of any member, or indeed, of any man; 
or, if he did, that the vengeance of the Houſe, which he 
had ſo trifled with, would have ſwiftly purſued, overtaken 
and puniſhed him. The Commons o 3 would not, 
in a great conſtitutional point, between Miniſters of the 
Crown and ah eee of the people, endure that kind 
of quibbling which is tolerated between mere private parties 
in diſputes of between meum & tuum, in ordinary cauſes, 
in courts below. | ke 5 
The Attorney, indeed, ſoon after advances a very com. 
fortable piece of news, which is, that the queſtion of | 
the legality of the warant in queſtion has been decided 
in a court of judicature.” I hope he is right in his in- 
formation, and am very glad to hear it, but cannot help 
faying, that I never have heard ſo much before; _ 
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think ſomebody did once tell me, that in a trial at niſi prius, 


where this and another point were in queſtion, the Chief 


Juſtice” of the Common "Pleas did del ver his otwn ſenti- 
ments about the warrant" itſelf. But this cannot poſſibly 
be what the Attorney alludes to, as it was only thed:#um 
of one Judge at niſi prius, where this too was not the only 
point, but mingled in fact with others; and where no 
Judgment has been given upon the verdict, by reaſon of the 
bill of Exceptions : which therefore is nothing, cannot 
| hereafter be cited in argument as an adjudzed caſe, and b 
no means comes up to an au, deciſion of a court of judica- 
ture; as, That always implies, that the point of law was 
| ſolemnly argued upon a ftated queſtion, before one of the 
ſupreme courts of law! that is, a bench of Judges, and 
by them deliberately determined and adjudged. | 


As to the allegation of its being ** in the power of any 


| © one of the parties acting under that warrant, to have 
brought it into iſſue at his option; what is that to the 


party injured and acted pon, if he had it not in his power 


to have done fo? | © | 

But without entering into all the obliquities of chicane, 
which may be practiſed to delay for two years together, if 
not —_— to prevent, any determination; there are 
many people who will never believe, that for ſuch a reaſon 
alone, any Houſe of Commons, in an eſſential point of 
liberty, touching one of their own members, would wait, 
eſpecially in a clear caſe where the law was not doubtful, 
to ſee what might or might not be done in any inferior 
court, but would immediately come to a ſtrong reſolution 
in behalf of the ſubject at large, that ſhould in their printed 
votes pervade the while kingdom; and not leave any 
country gentleman, or other unlearned man, in a future 
caſe of a like ſort, to ſend for information to ſome prac- 
titioner of the law, before he could tell what to do in the 
matter. LD 
| Where the birthright and immemorial franchiſe of the 

ſubje& has been broken, why ſhould not the Commons, 
when aſſembled, come to a reſolution ; after a complaint 
made to them, the fact apparent, the law certain? Would 
it not have been conſtitutional ? Would it not have been 
fatisfatory ? When it was directly advanced, that it would 
be an inſult on the underſtanding of mankind, to pretend 
that the uſage of a — office could overturn or ſuſ- 
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gainſay or contradict the poſition . And if, a recent de- 
termination at law by any Judge had 
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pend the law of the land; did ang one, man att 
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| is it not an additional reaſon for the, Houſe be bac, 


about a damnatory reſolution ? Or, if as was: before ur- 
ged, perhaps, a, little. inoonſiſtentiy, the point by ſome 


eans or other, was ſtill. hanging undecided, in the courts 
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have never met with any like it, On ſugh-points; the 
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CRueſt,r unigid : 
common report is, that they carried their point, in coming 

to no teſolution, but hy fourteen ; that during the debate, 
they were apprehenſwe the majority would be againſt them 
that many of their very beſt friends voted, and ſome Even 
ſpoke againſt thom ; that ſome ſons left their fathers, and 
others with difficulty went out of town; that many mem- 
bers, who had not attended the whole ſeſſion before, came 
doyn, ſome from-lick: beds, others from foreign parts; 
and yet, after: all, -altho? the Houſe ſat two days on the 
matter, the firſt day from three in the aſternoon through 
the whole night, till near ſeven the next morning, and 
the other day till half an hour after five in the morning, 
the deciding reaſons againſt coming to the reſolution pro- 
poſed, prevailed only by a majority of fourteen. The 
crowd and agitation of people about the Houſe was inex- 
pteſible; ſubſtantial old citizens, who could not ſieep 
from concern, ſti members as they paſſed in their 
chairs, to know the event; in ſhort, the face of mankind 
could not ſhew more diſtreſs, if the conſtitution had been 
actually giving up to a Stuart, in one of its moſt eſſential 
and vital parts, hy a Tory and paflively. obedient parlia- 


912 


ment. And why all this? I am curious to know; Imuſt | 


again from my heart declare, and I conjure, therefore, 
_ who do know, to give the public their reaſons for 


What <<. neceſſity of peculiar circumſtances,” the At- 
torney mayithink there ſhould be abſolutely to require 


their interpoſition, I know not: but I ſhould imagine 
theſe tew. circumſtances would be fully ſufficient ; namely, 
that the act complained of was committed in time of pub- 
lic tranquility, without a colour of law, by a King's mi- 
niſter; upon one of the repreſentatives of the people, in a 
ſree country, on a charge of the moſt diſputable of all 
erimes, which is at moſt but a miſdemeanor; when too, 


however apparently libellous the words might ſeem without 


doors, gerbups (to barrow a common word with the At- 
torney) no man would ſay; they would have been deemed. 
libellous, had they been uttered by any member in his 
lace within doors, fince the memorable caſe of The 
ve Members in oe be „ | 
Moreover, to return to the reſolution propoſed, where 


2 practice has obtamed in a high office,” which is clearly | 


Hit de what I dare not 'name- | The 
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contrary to law, and it is a matter that nearly affecto the 
perſonal privilege of every freeman, it ſeems to me that 
the very thing which a Houfe of Commons would natu- 
turally do, is, to come to a refolution, damning that prac- 
tice, and to go no farther; for to bring in à bill upon 
the occaſion, wbuld look” as if a new law was neceſſary, 
| becauſe prior to that the practice had been eſteemed legal, 
or at leaſt very dubious. The bringing in à bill would 
be countenancing, in ſome meaſure, what had been done, 
and look like à new regulation ſetting a · foot. Beſides, 
an act of parliament newly made, is not ſo venerable in 
the eyes of the world, or ſo ſecure againſt future altera - 
tions, as the Old Common Law of the Land, which has 
been from time immemorial the inheritance of every Eng 
liſhman, and is, on account of its antiquity, held, as it 


| 
54 

| 
| 


were, facred in every man's mind. 9858 
If a matter of conſtitutional concern and alarm be 
ſtirred in the Houſe, and the Members do not ſeem clear 
about the law, it is natural and uſual for the Houſe to-go 
into, or appoint a Committee, for the purpoſe of looking 
into precedents, to ſee how. the Houſe has ated in ſimilar 
occaſions, and what the conſtitution is; but, when the 
matter is ſo clear at the very firſt bluſh, that nobody has 
any doubt about it, one cannot readily frame to one's 
mind any reaſons againſt coming to a reſolution at once 
that may ſatisfy the Public. To call for caſes of this 
having been done is unneceſſary, becauſe the nature of the 
thing ſhews it is right. Some things are ſo plain of them- 
felves, that no caſe can make them plainer. This power 
of interpoſition in the Commons, flows of neceſſity from 
the nature of the government; they could not be the 
and inqueſt of the nation, the great council of the realm, 
ſponſors for the republic, or guardians of the rights of 
the people, without poſſeſſing it. To ſuppoſe that they 
have the power of inquiring, and that it ſhould be proper 
for them ſo to do, and yet not come to any reſult, in 
conſequence of ſuch their inquiry, ſeems to be paſt un- 

_ derftanding ; and, where a matter is among the firſt prin- 
ciples of the conſtitution, it is in vain to be looking for 
caſes to prove it ; nay, ſuch a proceeding would look as if 
this right could not be put in uſe; unleſs ſome inſtance of 
its having been exerted were produced to warrant the ex- 
areiſe of it. But, indeed, there is another reaſon why 
3 >: 3 ex · 
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examples need: not be cited, which is, that they are fo nu- 
merous, that no man can-read through the times of the 
four Stars, Without finding, the journals of Parliament 
As to the inftances quoted and ridiculed by the Attorney, 
it ſeems to me that they directly apply to the main hinge 
of the diſpute, ue to the practice in Parliament o 
"interfering by reſolution in matters of law; nay, they go 


ſtill farther in point, for they prove that the Houſe has 
interfered by reſolution in matters of law, where prece- 
dents and practice were cited, and admitted, in ſupport of 
the malefaQtor ; and that this had been done, not only in 
caſes of public concern, but even in a private caſe, where 
the illegal warrant itſelf had been iſſued at the deſire of a 
father * one of his on children, upon a mere family 
motive! In this laſt caſe, the ſimple fact was this, Lord 
Danby fitted out a ſmall veſſel with arms, unknown to his 
father the Marquiſs of Carmarthen, Lord Preſident of the 
Council, who acquainted Lord Nottingham, the Secretary 
of State, with it; he had not time to put this information 
into writing, nor was it upon oath, but wrote it, upon 
memory, for his own ſatisfaction. Lord Danby is taken 
up, and ſays, ** the veſſel was his own, and fitted with 
ee the arms it had before to make uſe of for his diverſion;”” 
which the Secretary found ſo ingenuous an anſwer, that he 
releaſed his Lordſhip without bail, upon his promiſe on his 
word and honour to appear upon ſummons. Some of the 
Members, however, ſaid, ** This proceeding flicks not 
only on the people, but their Repreſentatives may be 
ein danger. Te, by intreaty, a man may be taken up in 
this manner, every mother's ſon may be taken up. Na- 
** tural affections muſt not be uſed to try tricks with the 
government. Lord Nottingham granted the warrant 
without oath.” Howard ſays, It will juſtify Lord 
Nottingham, becauſe he had his information from a 
** Privy-Counſellor.”” ** I would be ſatisfied whether a 
** Privy-Counſellor muſt not give information upon oath, 
as well as another? If this warrant was granted as a 
„ Privy-Counſellor, or a Juſtice of Peace, I know no 
lau for it; for, if fix Priyy-Copyſellors do it, and here 
"MY but one, it is worthy your conſideration. If as a 
_ * Juſtice of Peace, he cannot take up a man without 
** oath. If one Counſellor ſhall whiſper to another, and 
| . ag n 3 „ im- 
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determination in Sir Samuel Bernardiſton's cafe, they | 


may have a Parliament as they pleaſe. I KHD not but 


1 * 


that it may be in the power of one great man to make 


. 


r Parliament. 1 ſhould be loth to g without this be- 
, an ac home. In two months this mah may go round 
e the Houſe thus: I bope, ab r ſhall not 
«forget ou tights ; and any man that will de this, i n 

| © fit to be employed in the, government. I would nat 
ce have. it go off that he can warrant the thing. Proſe- 
+ ſecution of a writ will hinder a member from his attend- 


2 * 


< ance. He ſaid, ** the warrant is for treaſonable prac- 


$*" tices,” which is bailable. Thear it moved to refer it to 
the Committee of Privileges to inquire into it; but 1 
think that not fit. From whom will you have informa- 


* tions? Will you ſend for Lords Nottingham and Car- 


* 


4 marthen? I would have a good correſpondence with the 


4. Lords: the Peers will not come to you, and there will 
ce he a rupture. = But if you will come up to the motion, 


c for your honour and eaſe, vote the Breach of W 
e and then addreſs the King to take order that the like 
«© be not done for the future. Granting the warrant is a 


thing that muſt not be paſſed by ſo haftily.,You will find | 
e few meſlengers that will deny ſuch gxeciition of a war- 


breaks your privilege, as well as the bailiff that arreſts 
* your Meat The bailiff and he that ſues out the 
© writ againſt a member (adds Mr. Hawles) are vpan 
record; and if yau only call voon the e oes 
_*© officiate, your privilege will be quickly loſt. Whoever 
© iſſues out the 'warrant, is more, or equally, guilty than 
© he that executes it, (ſays old Sir Fohn Maynard.) As 
<< this caſe ſtands, a member is impriſoned, and a warrant 
< is made to take him for treaſonable practices; if we take 
e notice of it, and let a member fit among us ſo accuſed, 
© we cannot well anſwer it. We are to vote it a breach 
<< of privilege, and then inquire what thoſe treaſ onable 
practices are. At this rate we may all be impriſoned, 
% and whipped to our lives end. Vote it a. breach of pri- 
5 vilege, and fit not mute poo ſo plain a breach. (To 
„which Sir John Thompſon fubjoins) He that _— 


<< rant. The Meſſenger (fays the Speaker) undoubtedl 
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ir che Parliament, touches the vital part of the nation 


% The man is not fit to be Secretary that carries about 
<< him the legiſlative authority to commit in this manner. 


« The M er had been ci up, if he had not done 


« jt, Put the queſtion thus; That granting the war- 


c rant without notice, &c. was a breach of privilege, 


* 


„% Kc. The, Houſe then reſolved, That the granting 
«© a warrant to arreſt the Earl of Danby, a Member f 


«© this Houſe, and the taking him into cuſtody by virtue 


Hof that warrant, is a breach of privilege of this Houſe.” 


The four caſes are perfectly appoſite to the great queſtion 
of parliaments interpoſing by reſolution, where the known 


law has been broken by the hand of power. And, 1 


r —_— 


{ſhould think too, that if a caſe conſiſts of four points, and 


a precedent can be found for each point, That caſe would 
be fully proved by thoſe four precedents, according to my 
notion of logic. At leaſt, a man who denies the reaſon- © 


ing on this head, has no right to accuſe his antagoniſt of 


„ unfairneſs and quibbling, as the Attorney does through-' - 


out; and, from what I ſee of his performance, ſhould 
therefore imagine he could only do ſo, in order to foreſtall 


the charge, and to prevent its being applied to himſelf. 
And fo far from being angry, as he is, with two of | theſe 


% 


x 


* 


1 


* 


caſes, for being applicable to a Chief Juſtice of the Xing —-— 


Bench, I like them the better for it, and wiſh, that when- 
ever a Chief is found to be clandeſtinely meddling in mat- 
ters of ſtate, in perverſion of the law, he may be dragged 


into broad day- light, and his name and memory be branded 


for ever, to the lateſt poſterity. I cannot, indeed, figure 


to myſelf a meaner or more pernicious perſon than a Chief 
Juſtice, with a great income for life, given him by the 
public, in order to render him independent, privately 
liſtening to every inclination of every miniſtry, and 


ing and wire-drawing the plain letter of the law, in order 
to accommodate it to their inclinations, inſtead of purſuing 
the courſe of eſtabliſned precedents, inv iolably, intrepidly, 


and openly, without regard to party or perſon. The 
chapter of expediency is the very worſt ſource of adju- 


dication, inſomuch as it tends to the ſetting afloat, by 


degrees, the whole law of the realm. 


In our law, the Judges are bound, by a ſacred oath, : 


to determine according to the known laws and antient 
+ cuſtoms of the realm, ſet — judicial deciſions and 


(86)! 


1 ond Anse wiſe, and upright Judges, upon 
© variety of particular facts and caſes, ic, when they 
have — thus in uſe and pradtiſed time out of mind, 
*< are a part of the common law of the kingdom. And 
i it is a moſt dangerous thing to ſhake or alter any of te 
*< rules or fundamental points of the: Common Law, 
* which, in truth, are the main pillars and ſupporters of 
* the fabrick of the Commonwealth. To have no rule 
<< -to decide controverſies but the rule of equity, is to 
begin the world again, and to make choice of that rule, 
< ;which out of mere neceſſity was made uſe of in the in- 
e (fancy of the ſtate and indigency of laws. And to ſet up 
ct (this rule, after laws are eſtabliſhed to relieve hard caſes 
e and leave the matter at large, is it not rather unravel- 
© ling, by unperceived degrees, the fine and eloſe texture 
© of the law, which has been ſo many hundred years 
„ making? The laws. of this kingdom are not, now-a- 
<«< days, to be ſpun out of mens brains, are re nata. 
«© To allow of any man's diſcretion (ſays Lord Coke) 
that ſits in the ſeat of juſtice, would bring forth a mon- 
© ſtrous confuſion.” It is, indeed, wonderſul that any 
man ſhould have ſo 4 a diſpoſitionz dor, let. his abili- 
ties be what they will, he will always be regarded as a con- 
temptible perſonage. . Thi ſort of proſſigate magiſtrate 
may be ſure of being uſed by every miniſtry, but of being 
eſteemed. by none; ſeeing no ſet of men can depend upon 
him any longer than they remain in oſioe and power; his 
only principle of action being an implieit obedience to the 
old TREE Saint at St. James's. 2 emuſt t in truth, 


oY tim*rous: foe, and « ſuſpicious G 


And 66 ; Conmedice. in a Ne is but another name for 
66 Corrup n 
Since theſp two examples of a declaring the 
law, even in oppoſition to the practice and deciſions of 
Chief Juſtices, have been mentioned, 41 cannot forbear 
noticing two or three circumſtances. in their. caſes, which 
tally moſt ſurpriſingly with ſome of the doctrine I have 
advanced, and with the cauſe that gave occaſion to it. 
The committee reported ſeveral of reſtraints put 
upon Juries by L. L — ä . 
9 


aw 


R 
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* 


(62) 


„„ found manilaughter, becauſe they found no malice pre- 


«pence, he bold them, they muſt be ruled by him in mat- 


. ter of law, and forced them to find the bill, Murder; 
and that the man was executed accordingly, without 


<< reprieve, notwithſtanding the addreſs of the Gentlemen 


«© of the Bench to him. That he forbid a Habeas Corpus, 
ce and a Pluries to be iſſued out; ſo that the party was 
e obliged to petition the King.“ The Houſe thereupon 

reſolved (1) ** That the proceedings of the ſaid L. C. J. 
are imsvatiens in the trial of men for their lives and 


te ſiberties. And that he has uſed an arbitrary and illegal 


% power, which is of dangerous conſequence to the lives 
and liberties of the people of England, and tends to 
< the introducing of an arbitram government. (2.) "That 
“ inthe place of judleature, the L. C. J. has undervalued, 
Do 5 and contemned Magna Charta, the great pre- 
„ ſerver, of our lives, freedom, and property. As to 
L. C. J. Scroggs, there was à great complaint” againſt 
him, for bis treatment and diſc of -a Middleſex 
Grand Jury, before they had preſented all their bills, for 
arbitrary proceedings in caſcs of bel, and other matters, 
and for: fs of illegal General Warrants for perſons and 
papers. The Law members in the Houſe urged, that 
N — 2 
40 42 
and told, that they medidled with matters which concerned 
©* them nat. In former times, Judges had one rule of 
** Juſtice to go by, and another of policy, and if Judges 


once undertake that, there is an end of all law. Shall 


* we have law when they pleaſe to let us, and when 
they do not pleaſe ſhall we have none? It is aſſuming 


< a legiſlative power, by which 2 Judge makes his will a 
„ kw. Do as you have dine already in this Parliament, 


** make @ vote upon them. If you do not deeply reſent 
© this, all your laws will fignify nothing to poſterity ; 
for all is at ſtake, if men take upon them to proceed ſo 
** arbitrarily, and are ſo ſervile as to violate Jaws for ſelf- 
ends. I will not define the offence, but, 1 think, 
. ** theſe proceedings do ſubvert the fundamental laws, and 
** ſo..I would gor to the utmoſt ſeverity, of judgment. 
** The firſt violation of Magna Charta, was from the 

5 „ —— Tm 


| that; ee in an indifment for murder, which the Jury 


Grand. Jury be diſcharged whilſt indiẽtments are 
eee, 
. by the Chief Fultice, 
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(88) : 
two Chief Juſtices Trefilian and Belknap, and theſe 
Judges have now taken upon them to ſubvert the 
rights and privileges of the ſubjeR. ay opinion It 10 
make the guęſtion be fore the Houſe general. In Scotland 
they have what laws their governors pleaſe to impoſ: 
upon them ; let us take care that our condition be not 
brought to that. I would gladly know what way there 
is to bring a great criminal to puniſhment but in Parlia- 
liament (and we have little hopes there, by what I have 
ſeen) if ever you admit Judges to let e or not, 
inquire into offences, as they pleaſe. I think I can re- 
member a precedent, when the Judges took upon them 
to violate the laws, and fo did violate the King's oath 
and their own, and were hanged for their pains; and 
I ſhall make no great ſcruple to do it again. Printing I 
take now to be free. A ſubject hath, by law, liberty 
to write, ſpeak, or print; he may be indicted, if he 
tranſgreſs, and it is at his peril, if he offends. Shall 
not a man ſpeak, unleſs he be licenſed. The Court of 


Judges can be found to make new laws by their inter- 
pretation of the old ones; and if Treaſurers can be 
found, &c. “ A Committee was appointed to exa- 
mine the proceedings of the Judges in Weſtminſter- 
hall, and to report the ſame, with their opinions there- 
in, to the Houſe,” Upon the report of the Com- 


ttee, the Houſe reſolved, nemine contradicente, That 


the diſcharging of the Grand Jury by the Court of 
King's Bench, before the laſt day of the Term, and before 
they had finiſhed their preſentments, was arbitrary and 
illegal, deſtructive of public juſtice, a manifeſt violation 
of the oaths of the Judges of that Court, and a means 
to ſubvert the fundamental laws of this kingdom : That 
it is the opinion of this Houſe, that the Rule made by |! 
the Court of King's Bench againſt printing of a book, 

called, The Weekly Pacquet of Advice from Rome, is 


illegal and arbitrary, thereby uſurping to themſelves 


legiſlative power: That the Court of King's Bench, 
in the impoſition of fines on offenders, of Jate years, 
have acted arbitrarily, illegal and partially: That the 
refuſing ſufficient bail in theſe cafes, wherein the 
perſons committed were bailable by law, was illegal, 
and a hizh breach of the liberties of the ſubject . 

b o a 


eb 


1 69 125 
c arbitrary and illegal. n That the 
% ſaid report, and the ſeveral reſolutions of the Houſe 
ec thereupon, be printed; and that Mr. Speaker take care 
jn the printing thereof apart from this day*s other votes.“ 
Thus did the Commons behave in the caſe of two Chief 


Juſtices of the King's Bench, and their conduct is ſo deciſive 


upon the point we now are, that no words can add to-the 
force of it. But there was another thing, which was done 
in the ſame ſeſſion, that I cannot help relating. The 
Under Secretary of State, by direction of Sir Lionel Jen- 
kins, Secretary of State, who had received a verbal order 
from the Clerk of the Council for the purpoſe, writes a 
jetter to a gentleman at Dover, defiring him to wait upon 
the Mayor, and dire& him to ſeize a Man, if he ſhould 
land there, together with his companions, and detain 
them until further directions; and in this letter there is in- 

cloſed a particular deſcription of the Man, and his name 
ſaid to be Norris or Morris. The information upon which 
this letter or order proceeded, was not upon oath, How- 
ever, when Norris landed, he is taken and carried before 
the Mayor, who thought it reaſonable to commit him to 
the common priſon, and to ſeize his papers. When that 
was done and known, there were two orders of Council 


*.© Angl. ff, Whereas there are divers ill-diſpoſed perſons, who do daily 


print and publiſh many ſeditious and treaſonable books and pamplets, endea- 


vouring 1 to diſpoſe the minds of his Majeſty's ſubjects to ſedition and 


rebellion; And alſo infamous libels, reflecting upon particular perſons, to 
the great ſcandal of his Majefty's government. For ſuppreſſing w f, his 
Majeſty has lately iſſued his royal proclamation : And for the more ſpeedy 
ſuppreſſing the ſaid ſeditious books, libels and pamphlets, and to the end 
that the Authors and Publiſhers thereof may be bla to their puniſhment z 
©* Theſe are to will and require you, and in his Majeſty's name, to charge 
and command you, and of you, upon fight hereof, to be aiding and aſ- 
fiſting to Robert Stephens, 3 of the Preſs, in the ſeizing on all ſuch 
books and pamphlets as aforeſaid, as he ſhall be informed of, in any Book- 
ſellers or Printers ſhops or warehouſes, or elſewhere whatſoever, to the end 
they may be diſpoſed as to Law ſhall appertain. Alſo, if you ſhall be in- 
formed of the Authors, Printers, or Publiſhers of ſuch books or pamplets, 
48 are above mentjoned, you are to apprehend them, and have them before 
one of his Majeſty's Juſtices of the Peace, to be proceeded againſt according 
to law, Dated this 29th of November, 1679. ; : 
To Robert Stephens, Meſſenger of the Prefs ; and to all Mayors, Sheriffs, 
Bailiffs, Conſtables, and all other Officers and Miniſters whom theſe 
May concern. „„ 5 = r 
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- £6 cerned in it. Let 


(eee), 
v6 the Maya to Se adde him: 00 n Meſſenger, whe 
is ſem down oh purpoſe to bring him before the Council, 

in cuſtody ; and ie papers are ordered to be lodged in the 
. counci} cheſt. Norris, + after being enamined, was diſ- 
' miſſed, and it was declared there was no farther: cauſe of 
detaining him; and the ves bal e er firſt} mentioned was 
never entered in the · minute - hou of the Counril. Upon 
this caſe, a complaint is made to the Houſe of Commom, 
vho immediately. appoint a Committee to inquĩre into and 
_— the matter to the Houſe which is done according}y, 
Members enter warmly into the grievance, and ſome 

of them ſay, I would know. how ehe Privy-Council 
came to have a defoription of this man. k may be, 
<6. the. French Ambaſſador bas had ſome jinſſuence in 
% Councils. I ds not know what flopping a man on the 
way or road is, to be immediately ſent up to the Coun- 
4 cil by a Mayor or Officer, upon verbal order. I know 
K nothing of a verbal order of Council}: In cafe of ne: 
66. fety to commit illegal aftions—thele are ſtrange aſſertions 


4 for what have been done, or what may be done. - The 


perſons are con- 
vit their own caſe, 
I ſee not who is to blame but be that figns the war- 


Thing is all of a piece, for ſome 
Gentlemen 


i 54. rant 5 OE nn nelſe, therefore: put 2 
© brand upon it. rcel 10 na there is, who abuſe 
„the King, g, and ff you muſt be tender of them, and 


- <6 theſe. men muſt ſill be about the King Tbereupon, 


Sir Lionel Jenkins very bonourably tobk on bimſelf the 
letter written by his Under Secretary, and ſaid, in excuſe 


© of himſelf, that he was but miniſterſal in the affair, owned 


; he had the information. from a. man who. had it From ano- 


FE > og, bimſelf tb 3 N; that be thou m it Was 


treaſon ſor a Romiſn Prieſt to: be-upan « ground, 
.and. felony in Norris to receiye him; and that, in bis poſt, 
be could do no other than obey his ſuperiors; and that be 


humbiy took leave to aver, that a verbal ander in a Com- 


mittee of Council, is what is not entered into the __ 


think a bill 


a ba ps © 
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an : Mega and grievous WArrant-! 


Such hath been, the conduct and W the” 


Commqns undet the, houſe: of Stuart, both» father and 


ae whale, to the .Jaw-of this kingdom when in- 
t officers. of: ſtate; and «yet ;theſe- were 
ed 2. right; of igoverning . 


e 4 5 


paramount the 0 fore drvino ; whereas it is the honour: * 


Pe en Reds 
1 zan Eu 5 
N ee is not, therefore, the. leaſt divinity 


* from. the throne to any 


of the preſent mi rr 
of civil (polity, and actions may be judged. by 
common law of the rH without. either „ or 


any extraordinary or occafional ſtatute for the purpoſe. . 
Thi bel fo Tam: amazed that the Attorney ſhould - 
uſey; if there be no law now 


exiſting, that. — eral Warrants in any caſe 


whatever, it really ſeems to be ridiculous to bring in a bill 


** to regulate what does not exiſt; an argument, I. find, 
which be affecke; not ta com bend, merely becauſe he is 
unable to anſwer it. & The 

uſage which has grown of late, within the time of our 
fathers, in a clandeſtine office; contrary to the funda- 
mental law of the land; and when this practice has been 


W the parliament need 3 3 5 


Evil? is the practice or 


3 uo noe na nent” 
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(W 
Jaw as it was, without ** the alteration even of an lota in 
„ matter or form.“ The Attorney, by an act of par- 
liament, would, I perceive, fain make law of this modern 
uſage, under a pretence of bettering thereby the old com- 
men law; but, I fancy, he will find ' moſt people of ß 
opinion againſt him, and as much afraid of his coarſe hand 
as of his ſuperiors refinements, and, therefore, beg to 
have the law remain as it is. No act could poſſibly anſwer 
the end of a reſolution, unleſs it were, perhaps, a ſhort 
88 ſtatute of three lines, reciting that, Whereas 
<< novel practice, had of late years gained footing in 
<< ſeveral miniſterial offices, whereby General Warrants 
<< for the apprehenſion of perſons under a general deſcrip - 
© tion, without naming any in certain, had been iſſued 
from ſuch offices, contrary to Magna Chart ſo re- 
„ peatedly confirmed, and to the immemorial and eſta- 
<< bliſhed rights of every Freeman, and to the known 
<< laws of the realm; Therefore, by the direction and 
<< conſent of King, Lords and Commons, be it de- 
* clared, That ſuch practice is in all caſes illegal, re- 
pugnant to the fundamental principles of the conſti- 
<<, tution, dangerous to the liberties of the ſubject, and 
&- abſolutely unwarrantable.” 
Old Sir Edward Coke ſaid, with ſome humour, in 
Charles the Firſts reign, at the head of the Commons in 
their conferenee with the Lords For a Freeman to 
be tenant at will of his Hberty ! I will never agree to 
it: it is a tenure not to be found in all Littleton.” It 
<< is (as he ſays, in one of his treatiſes) a great deal better 
for the ſtate, that a particular offender ſhould go unpu- 
„ niſhed, on the one hand, or that a private perſon, or 
«+ public miniſter, ſhould be damnified - on the other by 
the rigour of the law, than that a general rule of law 
*©. ſhould be broken, to the general trouble and prejudice ' 
of many.“ Therefore, I beg leave to enter my pro- 
teſt againſt any bill, to regulate what I hope will never 
exiſt, The ancient Britons in a body, told Auguſtine 
himſelf, ſe non poſſe abſa; ſuorum conſenſu & licentia priſcis 
abdicare moribus. And, as to his preſent Majeſty, one 
may ſay, in the words of the famous Serjeant Glanville, 
(ſince I am in the humour of quoting) There is no fear 
of truſting him with any thing, but ill counſel * 


* 
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« the ſubject ſor, then once he is truly informed. 


what his people's priſci mores or Common law is, he will 


conſenſu et li tentin ſuorum. 


never countenance any officer in abdicating them abi 


can aſſure the Attorney, that 1 have, according to 


his directions, ſeriouſſy attended to his arguments.“ 
However, I very much doubt, whether the Miniſtry will 
_ pardon him for obtruding his private reaſons as thoſe which 
weighed with them, to put off the determination of the 
queſtion. Indeed, if any of the arguments he has adduced 
on this head, were really of weight with them, I ſhould 
think it muſt be that which he grounds on the imprac- 
ticability of pleading, with effect, ſuch a reſolution in any 
of the courts of judicature; for I ſincerely eſteem this to 


be by far the moſt ſatisfactory of all. I know, my Lord 


Coke does ſay very emphatically, that the ſcience of beau 
pleader is the very heart: ſtring of the law. It would 


therefore, I confeſs, be a lamentable thing to have the 
Crown-pleaders divided and confounded” in this their 


nice and artificial department of the law. Conſidering 
the preſent knotty difficulties attending” theſe gentlemen, 
to throw any additional rub or ſtumbling block in their 
way, would be unpardonable in any good-humoured admi- 
nitration. I do not, however, pretend to form a deter- 
minate judgment of the miniſtry's reaſons for avoiding a 
reſolution, as I have not vanity enough to ſuppoſe I can 
fathom them. Perhaps, they might be ſomewhat preſſed 
in time, having other weighty affairs in hand, that the 
| vulgar know nothing of, and therefore would not come 
to any decifion of the point, ſeeing they could not give it 
the parade of a ſolemn diſcuſſion upen the report of a 


committee; or, they might oppoſe the reſolution, be- 


cauſe it was moved by the oppoſition, reſolving withall to 
reſume it themſelves the very next ſeſſion, which laſt, 
indeed, Iam very apt to think may be the caſe ; or, per- 
adventure, there might be other leſs oſtenſible and more 
predominant reaſons for their having ſo notoriouſly ex- 


erted the utmoſt of their ſtrength, merely to avoid the 


coming to any reſolution at all, They ſaid nothing in- 
confiftent with any conduct; and, as many of their beſt 


friends voted againſt them, it cannot be ſuppoſed they 
would run ſo much riſk, without ſome very extraordinary 
| 3 rea- 
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reaſons for fo doing. It would not, however, be dif. 


agreeable to the public, to know from the pen of a mini- 
fter, eſpecially, from one of them that declines no labour, 


and has been a practiſing lawyer himſelf, what really were 


the arguments that ſwayed him to be for an abſolute ad- 
journment of this queſtion, when ſo many people were 
of opinion it would have been more- for his intereſt to 
have taken the popular fide, and agreed to the reſolution, 
if not as firſt moved, at leaſt, as finally amended, nar- 
rowed and particularized by his learned co-adjutors. Such 
information would be much more acceptable, than the little 
ſcraps of politics and intelligence, which one now and 
hen finds in the Dazily.Gazetteer, and which the common 


' - »ader, upon the very firſt view, attributes to Jemmy 


1 witcher, (or his ſecond, Dr: Shebbeare,) who, I pre- 
ſume, is not of the Houſe of Commons, and is, perhaps, 
ſome man that is too much unacquainted with law, and 


of too little gravity to be equal to ſuch a performance, 


and therefore, contents himſelf with doing buſineſs in 


another way, and only now and then writes off a ſquib, 


upon his knee, for one of the daily papers, as any matter 
| happens to ſtrike him, at home, in the coffee-houſe, or 
at the tavern; in company with his wife and family, his 


miſtreſs and girls of the town, with miniſters of fate, 


_ gentlemen of fun, bawdry and blaſphemy, or ſingers of 


catches, Altho', I know it is the opinion of ſome people, 


that any thing will do for the public (poor John Trot.) 
The Attorney ſeems to think, he has ſo ſufficiently 
defended the Majority, that he may ſwagger a little, and 


therefore aſks, Is this all that you have to complain of ? 


I really thought you could have made out a more moving 


tale? What is capable of moving him, I know not; but 
J can aſſure him, that people in general, think the plain 
ſtory ſo bad, it is not well capable. of being exceeded: 
and, all he has convinced me of, is, that there is nothing 
ſo bad, but ſome man or other, for the preſent penny, 
may be found hardy enough to undertake either the execu- 


tion or the defence of, When I hear a man call an actual 


arreſt of a member of parliament, on the mere charge of 


a libel ex fects, and the ſeizure of his papers, a phan- 
% tom of imagination; and remember to have heard 


the ſame man declare at his outſet upon this queſtion to 3 
95 „„ vel 


(9s) 
very great aſſembly, that he had long been a member of 
4ſt, but had rarely attended, becauſe he did not think 
c jt worth his while before, having more valuable buſineſs 
| «© elſe where; and recolle& ſcarcely ever to have ſeen 
him in that aſſembly, or at leaſt to take any part in it, ex- 
cept when the confirmation of another pillar of the 
e conſtitution, the Habeas Corpus law,” was in agitation, 
by virtue of a bill too (the mode that he now ſeems fond 
of) and that he then gave an earneſt of his patriotiſm by 
being the champion of the oppoſition to it, inſomuch, 
that he rouzed the indignation of the Great Man of the 
age (then a miniſter) who could not forbear ſtarting up and- 
reading to him, upon the ſpot, the reſolutions of the ever- 
memorable parliament of Charles the Firſt, on behalf of 
the rights and liberties of Engliſhmen, being therein ſup- 
ported with great eloquence and ſtrength of argument by 
the then Attorney General; another great lawyer, and a 
particular friend of this laſt gentleman's, having indeed 
been the occaſion of the bill: when all this, 1 ſay, preſents. 
itſelf to my mind, 1 want nothing more for forming a 
deeiſive opinion of the Attorney as a public man. By 
calling him the Champion, I do not mean to forget, that 
a certain candid lawyer united his beſt endeavours to 
ſtrangle this Habeas Corpus bill; but then, he did it in ſo 
delieate and qualified a manner, that ſurely he cannot ex- 
pect to have his paſs for a firſt-rate part upon the occaſion, 
no more than on another, when he gave up (from com- 
. I preſume) an opinion that he had drawn; and 
igned relative to a proſecution, and ſubmitted to concur. 
in that of an over-bearing collegue, who, tho* a ſubordi- 
nate oo- adjutor in rank, by the boldneſs of bis temper, 
took the lead in the matter. E eat wat. 
I cannot help here remarking, that tickliſh times or 
political ſtruggles, always bring to light the real abilites of 
men, and let one ſee whether àa man owes his reputation 
and rank to family, learning, and an attention to pleaſe, 
or to real great parts, a ſound judgment, and trug noble 
ſpirit. People of the latter claſs, become for ever more 
conſiderable by oppoſition; whereas the former, by degrees, 
ſink to common men in it, and ſhould therefore never 
quit for one moment a court, or, if by connection and 
chance they are obliged ſo to do, ſhould return to it again 
a faſt as they can. V 
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Being one of thoſe men, who think that 4 The heart- 
© blood of the commonwealth receives life from the pri- 
s vilege of the Houſe of Commons, that is, in all mat- 


ters whete a diſpute is likely to lie between the crown 


and the people, I cannot help noticing any the leaſt inci- 
dent, that ſeems to me to bi ak in upon it at all, and en- 
deavouring from the conduct of men, even in ſuch little 
matters, to find out a clue that may unravel their diſpo- 
ſition in concerns of much greater moment, not judging 
of politicians in the leaſt, from the profeſſions they make, 


but from their actions, as the genuine expoſitor of their 


ſoul. I have likewiſe remarked, that univerſal civility and 
a ſmiling countenace, do not neceſſarily imply friendſhip 
and fincerity, or candid diſcourſe a real diſintereſtedneſs. 


And no Doctor, however learned in civil life or the 
morals of Epicurus, ſhall negotiate me into another opini- 


on. But, by privilege of parliament, I do not mean that 


ſhameful:exemption from private arreſts, which ſeems to 
me to operate againſt liberty intirely, and to render a Houſe 
of Commons no other than an aſylum for needy debtors; 


who, you may be ſure, when once they are elected, like 


all other pęople in worldly diſtreſs; both ,].ſ and muſt do 


any thing for ready pay; and, altho? one of this deſerip- 
tion may be aſhamed to look mankind in general in the 
face, yet upon any call of a puſhed +minifter, he will 
oHtrive to ſculk down co the Lobby, and be ſure ſo to 
1 himſelf, as to be able to come forth, whenever 

he=diviſion takes, place, and then, perhaps, diſappear till 
a ſecond call of conſequence ſhal} render his appearance of 
ſome worth again. I ſpeak alone in ſupport of privilege 
againft the power of the crown. Now, I remember be- 
ing in company not long ago with ſome layers, who 
were talking over ſome late events relativ e to Mr. Wilkes, 


and one of them was ſay ing that chere [was rig-doubt about 


the proceeding in this reſpect, oceaſioned y Mr. Wilkes's 
havingia deſign to lay held of the firſt mment ſor ſtir- 
ing à complaint of a breach of priv ilege im his o-.nds per- 


ſon, and the Chancellor of the Exchequeria having like · 


wile a meſſage from the- King to communicate to the 
Houſe concerning privilege; a great commoner immed!- 
ately ſaid, „this matter can admit of moidiſpute, and I 
55 fancy I don't heavy well aH the exiſtence) of: the. freedom 


* 


of a Houſe of Commons depends upon privilege: # 
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et meſſage from the King of a breach of Privilege! 
« Strange words -e ſo; it may be of . 
« hat relating i A Gentleman in the com- 
pany thereupon bethought himſelf of ſaying it was uſual, 
in order to give a certain commencement to a ſeſſion, to 
read a bill; and that for this reaſon, the Clerk always pre- 
pared. one accordingly. This gave room for a complaiſant 
lawyer immediately to throw in, that this was certainly 
neceſſary, as all acts of parliament, having no certain 
day named therein, were in force from the beginning of 
the Seſſion, and that my Lord Coke had faid ſo. The re- 
ſpect of us all ſor this conciliating Gentleman's opinion, 
at that time, made us acquieſce in what he ſaid. How- 
ever, I then thought it a very ſtrange reaſon, and ſince, 
upon inquiry, find there is no foundation for it, altho', I 
ſuppoſe the candid gentleman really thought there was, 
when he ſaid ſo, and that he did not drop ſuch words in a 
free company like ours, merely with an intention of hav- 
ing them regorted to his advantage in one particular place. 
But, if he dad, as it was a mixed company, and no ſecrecy 
neceſſary, I have a right to tell the world the ſtory; and 
yet I wiſh, with all my heart, that his civility may not 
be thrown away, nor the courtlineſs of his diſpoſition long 
lie unheeded. As to the thing itſelf, it mult ſtrike any plain 
man that the beginning of a ſeſſion becomes as certain 
and notorious from the King's coming to the Houſe, ſend- 
ing for his Commons, and his ſpeech, which all appear in 
the printed proceedings of the ee with the day 
prefixed in latin, as it is poſſible. This is ſomething real; 
vhereas the bill prepared. by the clerk is nothing, for it is 
never paſſed into an aA, nor heard of afterwards; and it 
is only made uſe, of as a mere type or ſymbol, to keep a- 
live the right which the Commons claim of going upon 
their on huſineſs before they go upon that which is point- 
ed out to them by the King in his ſpeech, having in fact 
generally none of their own that is ready time enough for 
the purpoſe. Now, nothing in e eee have been 
a ſtronger. proof of the exerciſe of this right, than the giv- 
ing a preference to the complaint of their own member to 
a meſſage from the Crown; whereas, nothing could 
ſeemingly invalidate this right more than the proceeding 
upon the royał matter before that of their member, and 
elpecially, if there. ſhould be not only a doubt, but a cer- 
1 | | | _ tainty, 


ff 
tainty, that his was firſt moved. Upon the principle that 
privilege is to take place of every thing elſe, nothing is of 
ſo much conſequence to the community, as the relief of 
its repreſentatives, from an unjuſt violence; they cannot 
do their duty as a parliament without it; for the parlia- 
ment cannot be free, every county, city and borough 
cannot have its deputy preſent without it; and for this 
reaſon one would imagine this ſhould be their firſt buſi- 
neſs, which being printed and appearing in the votes, 
would render the commencement of the ſeſſion as remark- 
able and certain, as the reading of any bill whatever. With 
reſpect to my Lord Coke, I haye a notion he fays only, 
that when a parliament is called and does not fit, and is 
0 diflolved without any act of parliament paſſed or judg- 
<< ment given, it is no feffion of parliament, but a con- 
<< vention ;** wherein is not one word touching the ne- 
ceſſity of reading a bill to give a certain commencement 
to a ſeſſion, and, indeed, I think he could never ſay fo 
filly a thing; for I do not fee how That mks' a com- 
mencement more than any motion made or refolution 
come to; and if the paſſage above quoted be what is 
meant, it is of a caſe which does not at all apply to the 
preſent queſtion, becauſe it ſuppofes a cafe where no act 
at all is paſſed or judgment given; and no man on this 
ſide of St, George's channel thinks of inquiring after the 
commencement of an act that never exiſted, as a matter 
neceſſary for the courts of juſtice to know. Moreover, 
the title of all acts printed, expreſſes the time of the com- 
mencement of the ſeſſion when they paſſed. But, I have 
frequently remarked, that where à deſire of pleaſing others, 
operates more ſtrongly than the defire of doing what is 
right, men even of decency and circumſpeQion will flip 
into ſtrange abſurdities now and then. They will betray 
the true bottom of their conduct, when they leaſt intend it. 
No training or education will enable a little mind intirely 
to hide its littleneſs from the eye of an attentive obſerver. 
In ſhort, a'man may advance' fuch a poſition, by way 
of compliment, altho” it be ſomewhat at the expence of 
his underſtanding or his fincerity ; and it would not he 
' worthy any ſerious attention, were it not a little charac- 
teriſtic, not only of the perſon, but of the times, when 
ſuch things can paſs for reaſons. Too much reſpect can- 
not be ſhewn to the Crown by any man, as an individual; 
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but, it ill ſuits: with the duty of repreſentatives of the 
to be ſwayed, by any motives of perſonal reſpect, 


to part with a jot of their own independency and dignity, in 


their corporate capacity. In truth, I ſuppoſe, no inſtance 
of the kind ever tappened in our Houſe of Commons, or 
ever will, I do not, however, mean to ſay, that men 


who advance ſuch doctrines may not be of uſe about a 


Court ; but, being formed in a prerogative mould, they 


can never be brought to act fairly by the people, let the 
ground be ever ſo good; for they cannot find in their 


hearts to ſpeak what may be capable of the leaſt interpre- 
tation to their diſadvantage, and every-now and then will 
drop ſuch expreſſions of candor and moderation, and fo 
qualify what they ſay, for the ſake of being civilly report- 
ed elſewhere, that they enervate all oppoſition, and by 
their ſuppleneſs' frequently loſe ſome great point of liberty, 
that might otherwiſe be obtained for the public. Being an 
old fellow, and recalling to mind the other guiſe · ſpirits 


that ſtruggled firſt for an excluſion bill, and when that 


proved impracticable, ftill went on, and, at laſt, brought 
about the glorious revolution; I fancy I hear old Britannia 
call out to theſe tame, temporizing ſpirits, theſe ſcholars 


of mere worldly caution and ceconomy, theſe Hanoverian 


tories : You do me more harm than good upon every real 
trial ; your parts are not extraordinary, nor your learning 


ſingular; your ſpeech is long, but neither forcible or per- 


ſuaſive, and you have not a grain of true patriotic. reſolu- 
tion: Law in ſuch mouths is, in fact, like a ſword in 
Ky the - hand of a lady, the ſword may be there, but, 


* when it comes to cut, it is perfectly aukward and uſe- 
“ leſs;”* depart in peace, leave me to myſelf, and re- 


turn from whence you came; Inever aſked your aſſiſtance, 


and had been better without it, 


Non tali auxilio, nec defenſoribus iſtis 
Tempus eget. | 


A man may in truth, write moderately and meritori- 
ouſly, in behalf of the government, enforcing new laws of 


forfeiture on the ſubject, who never will, no more than 


any of his name, ſummon up ſpirit enough to ſpeak plain- 


ly and boldly, at the hazard of his intereſt, let liberty in 


general be ever ſo much concerned, or his own fortune be 
ever ſo great, or his expectancies ever fo vaſt. | 
There 
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would deem Locke on government x libel,” were it now 
publiſhed” for the firſt” time, ' inſtead of being reprinted. 
Fpe Tory doctrines ſeem to be eſtabliſhing themſelves every 
day; and Tories ſpring up every hour, like toadſtools in 


the root of an old oak, that is fprinkled by accident with 


2 little water. I remember to have heard a Scetch Lord, 
who piques himſelf too upon law, and who had a brother 
that was high in the profeſſion, d 

ſembly, that His Majefty held his crown as' free as any 
of his anceſtors; for every body knew that the laws paſſed 
at the revolution, were the acts of heat and violence, 
and party, and to be regarded accordingly. Whereas, if 
theſe acts were once ſet aſide, and thoſe 

quence of them, His Majeſty would have no title at all to 


po 


the throne that he now fills, ſo much for the benefit of us 


all. I really ſhall not wonder in a little time, to hear 


bereditary right talked of again, and then it is but one 


ſtep more to the old doctrine of jus 'divinum, and paſſive 
obedience. Now, I chuſe to have his a "throne 
remain fixed upon its only ſolid or durable foundation, an 
act of parliament. * I defire to ſteer through the temperate 


and eaſy channel of a legal conſtitution, aud a limited 


monarchy ; without being demoliſhed on one fide by ar- 
ditrary prerogative, or perpetually agitated on the other 
by the tumult and faction of a popular and republican 
ſtate. I am jealous, T confeſs, of all innovations, and hear- 
tily wiſh the preſent conſtitution may laft ; without going 
ſo far as a late great financier, who is reported in his very laſt 


moments to have ſaid, for God's ſake, let my ſon 


have a tutor who is a gentleman and a ſcholar, and 
above all things a true Whig : This poor country, Iam 


afraid, will be over-run with Tories, Scotſmen and 


„ Jacobites.” Now, altho' I am perſuaded that gentle- 
men of the laſt deſcription, ſhould they change their idol, 
yet will never quit idolatry itſelf, but transfer their pro- 
ſtrate worſhip, and implicit adoration, to the golden 15 
they adopt; yet I fear them not, in this kingdom, at leaſt, 
under the preſent Sovereign, who is by all men moſt juſtiy 
eſteemed for the excellence both of his public and private 
character in war and peagcoeae. Of 


A 


ver Tate” fuch a lack of what arp eile bible 
men, that I am perfuaded there are many gentlemen wh 


eclare, before a great aſ- 


paſſed in conſe- 


= 


, v ¶ 5⅜.Aq,˖ . 7“. “. 


| aol that this pip N e Dur a el are 
lee and fte, and that, in order to be What 
they ought 841. the former muft 
Crown, Sg” lattet of the Judges, let the . Ci 
be what they will that are requiſite Hs. 
With reſpeck to men, RA »s had un ener tt 
that are out, a aby body can have of the motly 40 
that are in; but Whenever eee ehe or Mater 
of the Theatre,” thall f. ubſtirpte oth rformets, T Hope 
lome diſintereſted men will lay I the occaflon 
making ſome feſolutions, and Mee ſome laws, that wil 
be a ſecurity upon record for men much younger than my- 


ſelf, and for all our poſterity. I have thrown out 


boſe thoughts from a true Cotiſtitutional regard fot Ha 


1 ſe crown can never ſit eafy 15. his peg le | 


are diſcontented ; And if, whete all men allow the gtle- 
vance, no remedy is applied, T am really afraid. that rhe 
time may come, Wich cat orator once painted, w 


ade y will not de able to ſleep at St. James's for the 


his injured te T proteſt chat my nei ghbout 
every now and then come about me, knowin * once 
of the law, to afk What next will be done! Is it true 
Sir, that ſuch 4 ens e And that they intent 
to do ſo and fo } W ſed againſt Wilkes (a (as 
debauched dog that uſed his wiſe il*tis us) may be pract 
ſed againſt 27 Pray, Sir, A n e is there that 
art, treachery br | could either invent, purchaſe of 


command, which has hot been ſtrained to the utmoſt, in 


order, as it ſeems, to compaſs indecilion only, and that In; 
vety plain matter, of univerſal png ? We none 
us now knew any more. of the hw aboet libels, warrants 
_ commitments,” than Fe did before; one man ſays one 
„and afiothef man fays another; ànd as to the letters 
ny the : Gazetteer, 'F ts and con, we can neither make head 
or tail of them; there is fo much ſaid on both ſides, and 
ſo many diſtinions made, that we art never the wiſer for 


what we read; if we could Tee but a ſhort reſolutiom 


in the primted votes of Parliament, we ſhould all of us 


know what th thin upon the fubject; but great men are 


taken up with thett party diſputes, and bene Cor didef 
common tradeſmen and inferior tener) at all. 
can only ſay, ' that they muft nor ſd fon loſe che bat. 
ence; fer * Imake 0 080 wil be propetly Yd 
* 


be independent of he 


61 


by and by, (even the Hiqh Stewardſhip of Cambridge. 
Ibave heard that the Attorney General ſhould ſay, we) 


in hopes of having a ſolema determination, not long firſt, 
upon theſe i points in ſome of the great courts of law, 


5 


perhaps from Mansfield; and that I thought it was 
very probable the Parliament would reſume the conſidera- 
tion of the ſame matter, and come to ſome ſatisfactory re- 
ſolution e N that the Miniſtry oppoſed ſuch à re- 
ſolution. the laſt ſeſſion, becauſe, perhaps, they might be 
glad; to have a little more time to underſtand the matter; 
they might not, perchance, be men of very ready on 
Fier genius, and they were too honeſt to r 5 
thing before they underſtood it; and that their having voted 


wr 


pearance of the utmoſt moderation; they had, | 
many weighty affairs in hand, and might poflibly be a 

little prolix in their nature; but I was ſure they meant 
well, and had great reaſon to believe that they thought as the 


for the putting it off merely for four months, had the ap- 


5 of the world did; in ſhort, that there was no room yet 


or people murmuring, it was not. quite two years ago 
ſince the principal affair had happened, which was nothing 


at all in matters of law. 


The Attorney, indeed, gives another turn to the matter, 

but 1 had not read his pamphlet when I made this anſwer | 
to my neighbours. He ſays, that he really does not think 
the matter of much conſequence ; he allows the people, in 
general, were very uneaſy and alarmed ;; but then he de- 
clares, that, till he had informed himſelf better, he ex- 
5. pected to hear a regular ſyſtem laid open, by which an 


“ arbitrary adminiſtration had endeavoured to overthrow 


E 


* 


the bulwark of our liberties, that the privileges Par- 
% Jianient had been daringly violated z that ſome innsva- 
<< tions had been attempted tp annihilate 1 5 Charta, 
* the Habeas Corpus, or ſome other pillar of the conſti- 
* tution ; in ſhort, that ſome man had been oppreſſed by, 
<< arbitrary violence, tyranny, and. perſecution? (His 


expreſſion indeed is, innocent man, but I have left out 
that word as perfectly unneceſſary, becauſe a guilty man in 


this country is not to be knocked on the head, or tumbled 
into the river in a ſack, before he be proved guilty by due 
courſe of law, and hen he is only to be executed as the 
judgment of the Jaw ſhall direct; for, the puttivg of any 
one to death, without. the. intervention. or ſanction of law, 
yill be, atany time, and ig any ona who does it, raw!) 
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to, than I have done e but, as to the other parts 
Iwill very frankly: avow to 


bim, that I think them very capital rights of an Engliſh- 
man; and he may fee that I have treated them as ſuch, 
and conſidered them as very materially intereſted, even 
in the caſe, of the very man we have been converſing about. 
However, to oblige him, I will tell him ſome ſew of my 
thoughts upon theſe and ſome other legal points, for him to 
think of by himſelf, or, if he pleaſes, to talk over with 
his ſuperior ; altho I ſhall only touch them ſlightly in 
paſſing, and not launch out into all that the ſubject or the 
times ſuggeſt to my mixe. mw 


4 


63 I have 2 the Habeas Corpus, both at Com 


mon law and. under the act of Charles the Second, as the 


great remedial; writs. for the delivery of a freeman from 


unjuſt impriſonment, either by private violences ar, public 


tyranny, and . from juſt impriſonment, in 2 | 


bailable caſe. . For which reaſon; I; hope never to ſee ſuch 
a writ trifled with; and that. if any lawyer ſhould adviſe 
any officer of ſtate to make a fallacious and inadequate 


return, by ſaying abe priſoner; 2045 not in bis cuſtody, when 


in truth he had been ſeized by his order, and in his hands, 
and was but juſt gone from thence, by bis having ſent 
him to cloſe confinement, where no perſon could aſter- 
wards poſſibly get at him, in order to ground an applica- 


tion for, a ſecond, Habeas Corpus; 1,ſhould bope to ſee 


the 7 parliament, ſo ſoon as the fat was known, 
lay, hold of ſuch lawyer, and, by its order, commit his 
body to the ſame ſort of durance, and then come to a re- 
ſolution, that ſueh return was a deliberate mockery of 
juſtice, and a moſt audacious perverſion of the great law 
of Habeas Corpus, and make the ſame the ground- work 
for a new declaratory and explanatory act, compelling the 


” 


man who was ſerved with the writ, ta ſet forth what he 
had done with, a priſoner, or what was become of him, 
if he had at any time been in his cuſtody, and happened not 


to be fo at the time that the writ was ſerved upon him; 
and likewiſe compelling a Judge (as ſome ſort of remedy 
againſt cloſe confinement) to award a Habeas Corpus upon 


the ſuggeſtion or motion of any man, who ſhould only 
fay, that he believed his friend might be ſhut up in ſuch a 
place, and that it was impoſſible for him to have admiſſion 


to aſcertain the fact himſelf. Indeed, it ſtrikes me that 
| | "= 3 ſuch 


3 1 N | ; MITT, bn 4 4 
we,.and murder.) Now, I need ſay nothing 
more to the Attorney upon the caſe of the man be points 
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9950 Indies, and then all attempt 


1 „ 


ſuch a ok as that hott. is Kale 8 ind anc. A | 
caule, whether I keep a nian "myſelf, or lend him to any 


other perſon to keep, the Law muſt conſiders Him a as {till i in 
| —_— qui facit per alterum, facit' per fe. 


ſhall never ſee any Chief Juſſſe ally in 
1 Court of criminal pfoeeſs, tł 76 3 

ſhall deny, or delay, the iffuing one of thefe © writs to any 
man ho applies for it, being a writ of right to which 
the ſubject is intitled for aſking, without any affidavit 


whatſoever, © In many eaſes, as, for example, in that of 


cloſe confinement, it may be impoſſible for the party either 


to ſpeak to à friend, ſend a lettet,or make art affidavit, 
and 2 — if either be required by the court, it 


will be a virtual denial of — mn _—_ 2 means of de- 
feating the Habeas Cor The requiſition of an af- 
Saif puts it likewiſe Renz power of a | Jed to object to 
its form or contents, and to ſay the ſame is not full 


enough ; and yet, 1 be had, the party 


guilty of the violenee, u apprised of. what has 


ped, may, by means of & this a aye 7 remove the priſoner 


o ſdme other place, or ſhuffle him into ſome other hands, 
urey him into a Pup and carry him to the 


too late, and be in vain. An application to the King's 
Bench for "= Habeas Corpus in term-time, uſed. to be 
eſteemed, I remember, à mere motion of eoufſe ** Our 
inheritance is right of proceſs of the law, 15 well as in 
9 ent of the lawem 15 

It would, however, be more e 40 liberty, a 
have: any Chief Juſtice,” contrary te the pany ce of bn 
predeceſfors, narrow the great remedial act of Charles 

2d; to the ſingle caſe of a commitment to priſon, or 5 


ſtraint by a legal offieer, for criminal or 1 2 criminal 


matter; ſo that if I was'reſtrained of my liberty, without 
the charge of any erime, by a man hot” pretending any 
authority of Jaw for what he did, Tfhould be without any 
immediate redreſs, if ſuch reſtraint happened 1 in the yaca; 
tion-time, As for-inſtance, if I was taken tp by a Ser- 


|  Jeant of the Guards with a file of ſoldiers, on a verbal Orr 


der from a Lord, Groom or Page of the Bed-chamber, 
without any cauſe afligned, and hurried” away to the 82. 
voy or to a ſhip at the Nore. 


The condition of the ſubject would be ein worſe, a 


any Chief e ine FE aL the writ rep 


ud t de 6 — * . e if the perſon ap- 
ing was obliged to give notice of ſuch rule to the Soli- 
citor of the, 1 ur Wo #0 wall as Fe the N in ee 


vous, tedious and p 
oi — 915 bgi oft 2 we ſe % th. 
extremely 1" io ee pu y .ſex orth,, 
in every "oa 0 circumſtance, .. What. a noble field 
for 4e evaſion; and final diſappointuent, would this 
apen to eyery committer of Violence 3 An hau; eaſy 
would it be, in the mean time, to dodge the man im- 


prifoped from place 60 place, and from band ta bend, 


ſo as to 12 * it utterly impracticable for, any; friend 40, 


procure his enlargement. A bold and daring; miniſter,; 
might. thus Td, oo tranſport a, troubleſome prating fellow, 
to either Ind fore any cauſe could be ſhr vn up- 
on ſuch a rule. "Tom inſormed, that à freeholder,- preſs, 
ſed for a ſe ier ur e act of parliament, was 


two years. obtaining * 7 der on of theſe rules 


altbo he did — 1 — by money. and gaunſel during all 
che time, to puſh on the. hearing of ha. caſe upon the 
Lair. 1 the great good fortune, not to 


OR remaved farther, than, from Falmouth. to 


Calle, OE whole time; ſor, had it been ordered 2. 


5 do 15 ee bee, could have had any relief, 
aa he on before a th might have 
err boo i on the head by the enemy. 

But it — d be even ſtill much worſe, if any 


105 ſhould ablolutely.; 79 grant an attachment for 
if 8 to a writ. of Habeas Corpus iſſued in the vaca- 
tion, in lieu thereof direct another writ to be taken out, 
u Bak doubts for weeks together, that a Peer 
way, rule fo om. being attached by the King's Bench 
for diſobeying the ir writ, treating the court with opprobi- 


ous a rj ,, ang. threatening. to. ſhoot the perſan who 


execute i be. did. pot. withdraw from bis preſence 3 
let the Judges touch him. if they dare, perhaps he 
fluss e by and bye write a latter to them ?” and if the 


e of Lords, ſhould be acquainted. thereof, 9 
Jar 


ee * at * nn in ſuch _ the fa 
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Judge ſhould only then order #'third writ of Fabeas Cor- 
pus to be taken out, and with very, great difficulty be pre- 
vailed upon to let an attachment accompany” That, aud not 
without giving particular directions, that lach attachment 
ſhould not be executed until every other means of obtain- 
ing a compliance with the faid third writ” proved ineffec- 
tua), for the court would take notice of the perſon who 
ſhould otherways prefume fo to do; declaring withall, 
that the only reaſon for granting the attachment eventhen 
was, the'near expiration of 2 and the want of au- 
thority in a Judge to award any in the vacation, and there- 
fore it was rie&Mary to enforce this writ by a more expe- 
ditious method than Habras Corpus's before the ſtatute 
uſed to be, or than the words of the ſtatute itfelf /cemed 
to require. 405 59 je 85 7505 ; Ln 0 5 5 FR; 2 e 
What would the 8 ſay, if any Chief Juſtice in 
concert with an Attorney General, at the requeſt of a. 
foreign Embaſſador, ſhould fend a verbal order for detain- 
ing a man twenty-four heute and or diane his papers, 


% 


- becauſe he was printing ſomething which his Excellency 
did not like; and there ſhould” never afterwards be any 
warrant granted, information ffled, or proſecution intend- 
ed ; the ſole end of the Embaſſador being anſwered by get- 
ting poſſeſſion of the paper :: 


Or, if the legiſlature, after à violent oppoſition in the 
Commons had paſſed an ariftocratical act, to prevent un- 
equal matches, that is, to hinder property as much as poſ- 
ſible from diffuſing, by rendering all marriage between 
people under age impracticable, unleſs upon certain con- 

_ ditions contrary to the principles of love, liberty, po- 
pulation and commeree, which all require, that as little 
reſtraint ſhould be laid upon matrimonial connections or 
property as poſſible; a Chief Iuſtice was to endeavour to 
carry ſuch'a& farther than the lepiſlature had done, and to 
extend its regulations to a country not named within it, 
to the diſquiet of many people who had fled thither for the 
beneficial purpoſe of lawful' marriage, acrording to their 
own inelinations; by throwing out his fentiments from 
the bench, in'disfavour of the validity of fuch marriages, 
extrajudicially,' no match celebrated in that way having 
ever come in judgment before him: ĩð 

Or, if any foreign ſoldier in this kingdom ſhould be 
committed for felony, a lawyer in the ſervice of the crown 

ſhould de conſulted thereupon, and he ſhould. adviſe 2 
Secretary of State that he might, by letter in his m_— 
pl | a 


{ (s 107 


me, Een order che Mayor of the town, in whoſe | 


priſon, ſuch felon was, to diſcharge him without bail or 
. mainprize, or even the conſent or knowledge of the pro- 
ſecutor, in Yoder to prevent thereby the ſoldier from being 
tried by our laws for ſuch felony? ); 
Or, if any Chief Jaſtice, contrary to the uſage of 
Judges, who are to have no ears for any thing that is to 
come in judgment before them, until the ſame is brought 


on judicially, ſhould, weeks before any crown trial, of- 


ficiouſly ſend for the proceedings, to ſee whether they were 
legal, and, upon diſcovering an error on the proſecutor's 
fide, ſhould ſummon the Attorney of the other ſide, and 
tell him he muſt conſent to the ſetting right of this error, 


to the end that the tenor of the pleading might be ſuch as 


judgment could be pronounced upon; and, notwithſtand- 
ing the Attorney ſhould proteſt he could not conſent 
thereto upon the account of his client, and that the ſam 
was. a.criminal proſecution, and that ſuch alteration 
the record. was not warranted by any adjudged precedent; 
ſhould nevertheleſs arbitrarilydirect it to be done, without 
either baving the point debated before himſelf by council, 
or brought on before the whole court for their opinion; 
and that the defendant, being found guilty by the Jury, 


ſhould be deprived, by ſuch amendment, of taking advan- - 


tage of the error aforeſaid, in arreſt of judgment, which 
he might atherwiſe have done, and the ſame would have 


been fatal to the proſecutor ? 


Or, if any Chief | Juftice, notwithſtanding the maxim ? 


forementioned, ſhould make it a practice to ſend for At- 
tornies, and talk to them privately about their cauſes, and 
even read the briefs in them, in order to ſee ſuch ſecrets 
of cauſes as are only confided. to council, to be managed 
2 they ſhall think proper, and by that means ſhould fre- 
quently come into the court with a bias upon his mind? 
Or, if a Chief Juſtice ſhould tell a Secretary of State, 
for him to tell a foreign Miniſter, that he need not be un- 


_ eaſy about ſuch a particular man, for the term would come 


within three weeks, and that then he ſhould be able to 
give judgment againſt the man, (a libeller convict) and that 
be intended to ſet a fine of 500). upon him, and to ſentence 
him to two years impriſonment beſides, if he did not make 
off; and that if he did, there would then be a riddance of 
him that way; ſo that his Excellency might be perfectly 
eaſy about him in all event:? 8 
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\ Os, if any Chief Juſtice, Aab hs nttoduch 
a fpirit of 9 and ders, Gervrihitlarſdn 
' courts of law, under a ſpec ly etence bf equity, houta 
from the ſeat of juſtice . E defired t0 hear of no 
.caſe that was determined above 50 years Bag; eke 
Or, if any Chief Juſtice thou 5, by ſolemn, but . 
© wy givings out from the Bench, endeavour to bl: 
the repute of Juries with man 55 by 2 that 
the trial by Jury would be 'the very all, wete it 
not for the controuling power of judges, by the award of 
new trials and the reconſideration , Verdict, And that, 
indeed, it could never have ſubſiſted had it not been for 
ſuch control, by reaſon of the want of capacity, in Juron, | 
and the changes of the times, &: 

„ why Chief Juſtice hould arbitrarlly ler a Ju- 
or t0 be e ſet aſide, Without any Fes of * oy 
tbid his being ever put upon another pane uſe 

ſuch Juror 1a 000 his directory ee former 

trial upon a matter of fact, e, by his oath, 2 

to forgi his own 5 
Or, if atiy Chiet fits th ſhould erbse 

9 5 he ſeparate provinces of Judge, . and | id Jury, 

cutting! the one, and impoſing h 

upon the other, and, if upon an Hyg 4 ke 

cotitiary therets, was perſiſted" in to the laſt, ſhould im- 

petiouffy and unconflirutionally demand of che 2325 theit 


TR for the ſame 
any Law-Privy-Counſellor ſhould, by way of 
Fro ef an arbitrary government in the plantations, 
lay it down tꝰ Coufifel a8 pings that Engl fetrlers, 
by goltg from hetice to people Armerica can colomies, thereby 
the privileges of Engliſhmen, efit of t 
Tl dviteges of Engliſh nd the bees f the 
= / ngliſh commòn law, and were to be governed ever after 
the charter of the King, and by prerogative, without 
we intervention even of 3 Brin * and that 
the board would judge them aeco rdingly ? 128 
Ia, if any of theſe thingy ſhould happen, Tfhould in 
my turn ““ be glad to now“ what the "Artortiey, 4 48 4 


© In the reigh of << 4, ons Joliet cee win hang, eels be 
eee 


* whereas ho ſtood upon his Jury. of twelve wy, Lure wes 71 
ole three, An An 


% m their room on the v. . fe ek conſent. 
— of Fuficer, Jay ; of 0 
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aw up A ſtron et o Artie or, what in a common 

n 18-4. breag Fafa ahh alſo a breach of truſt. in a 

_ an. te he ee and changes the lx 

t 19-treaſon at common law. It would, indeed, be very 
N 5 for the ſubjects of this country, if chere were a 

2 | dom any one of the heſe things were applicable; 
xd | have; merey upon the nation, if a time 

ze —— a center in one and 

thus far, I will aſk him what 


the ſame" man. 
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language in this country is that of a late famous miniſter 
| — he would — it be known thro his Ma- 
jeſty's dominions, that all men were ſtill to be ſubordinate 
to the civil power. For which reaſon no greater misfortune 
can befal a nation than to have a verſatile, temporiaing, 
unprincipled Grand Juſticiary, nor any more general blef- 
*fing than an able, uniform, firm and incorruptible Chief 
Juflice. What therefore muſt be the weakneſs or the 
thoughtleſsneſs of any minifter, who ſhould erideavaur, in 
public difcourſe, to leſſen the reverence of every * 
man towards Judges in * by treating the moſt ſo- 
'Jemn adjudication of a fupreme court of law, delivered 
upon oath, as he would rhe profligate proceedings or a- 
bandoned votes of a motley crew of unſworn and igno- 
rant election- men? or who ſhould wantonly, in a great 
and ceremonious aſſembly, ftart a vulgar idea that tended 
to degrade any one of their judicial determinations to a 
level with the ſcoundrelly converſation of the liverymen of 
Peers? I will venture to ſay, that by debafing the reve- 
rend Judges, you tend to raiſe a eontempt for all civil go- 
'vernment z and when the veneration for Judges and Laws 
ſhall once fall to the ground, neither Juries nor Parliaments 
will long furvive, but they will all be delivered up to the 
mere diſcretion of the Prince, who will foon find it much 
eaſier and ſhorter to govern by his own will and pleaſure, 
that is, by a privy- council and a ſtanding army, and thus 
levy, without doubts or difficulties, whatever money, or 
execute whatever orders, he ſhall in his wifdom preſcribe. 
One principal drift, therefore, of this my letter, is to let 
"mankind fee, from facts, who are, and who have been, 
'when in power, in their ſeveral departments, the defen- 
ders of this noble and antient eonftitutidn, and who the 
perverters, violators, and impugners, of the civil rights, 
laws and privileges, both of the people and their repreſen- 
tatives. The goadnefs of his preſent Majeſty will prevent 
any great exceſs in his time, altho* the laws ſhould be fo 
proftrated as to render it practicable without puniſhment ; 
but, who can anſwer for his ſucceſſors? It will not be 3 


' difficult, when once the law can be rendered ſubſervient 0 
to a Miniſtry, for any cunning and ſelfiſh Prince to find t 
out a Solicitor for his Treaſury, an Attorney General for J 
himſelf, and a Chief Juſtice for England, who ſhall de- © 
viſe means for grinding the face of the ſubjects, until they 
hall all be ground unto powder. 1 N 


c 


Fo: ( 111) | 

It is an inglorious, a diſheartening, and a diſadvantageouy 

| thing, to have a ſucceſsful war followed by. an inadequate 

or inſecure peace; but, the preſervation of conqueſls is not, 
by any means, of ſo home a concern to any commone 
— as the preſervatian of its conftitution.. Rreacheg 
of the latter, are the moſt melancholy and fatal forerun · 
ners of abſolute ſlavery and ruin. And nothing can aggra ; 
vate the — ſuch a view, but to ſee the ſame men 
the invaders of domeſtic liherty, who have been the ceders 
The Attorney himſelf has forced me to theſe re. 
flections, for he concludes. with intimating, that we are 
*« threatened with evils, which our. united ſtrength can 

* ſcarcs avert; by which he muſt mean another war. 
Now, if this be ſo, I am; heartily ſorry for it, from the 
bottom of my ſoul, and da therefore moſt ſincerely concur 
with him in aſking “ In this ſituation, is it 
time for private jealouſies and private intereſts to 
ͤconſume the interval that peace affords us] To ſow. the 
** ſeeds of diffidence, to revive the diſtinctions of party, 
„and wantonly to ſaund the alarm of privilege and pra- 
rogative? In my conſcience it is not, and what mini. 

ſters can mean by ſo doing, if they really intend the ſer- 
vice of their royal r conceive. I vow to 

God I am aſtoniſhed at it 
Nor ſhould I. have thought of ſaying one half ſa much 
upon the ſubjects of this letter, were it nat to vindicate 
the laws and the-conſtitution from the attack made upon 

both by The Defence of the * ty. The main intent 


„ 


of which is, “ a plot and practice, to alter and ſubvert 
the frame and fabric of this Commonwealth. He la- 
| <4 fours to infuſe into the conſcience of his Majeſty, the 
perſuaſion of a power not bounding, itſelf with laws, He 
endeayours to perſuade the conſcience of the ſubjects, 
** that they are bound to obey commands illegal.” 

I will now take a final leave of the Attorney, having 
had proof enough of his fairneſs in argument, and his mo- 
deſty in aſſertion ; but, ſince he has talked ſo much of 
our diſtreſſed ſituation, both foreign and domeſtic, and of 
the Houſe of Commons, I will apply to the preſent ſub- 
ject, what a great man *, a Tory too, ſaid on another 

occaſion,” with a change of three words only. | 
n e, 7 Res _ 66:87R, 


® Sir Willam Wyndbam, father of the lats B. of Egrernont, and of 
Mn, Geerge Grenyille, and 8822 the Exchequer for the To- 
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